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following Trial, was written; by the 
Reverend Mr. Logan, ſome time one df the 
miniſters of Leith, near Edinburgh; A 
gentleman formed to be the ornament and 
iuſtructor of the age in which he lived : 
All his writings are diſtinguiſnec by the 
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| T tures upon the Philoſophy of N "Uif- 


tory ; which, though imperfect, and un- 
finiſhed, will afford to the diſcerning, ſuf- 
ficient reaſon to regret that his talents did 
not repain wo be matured by age; and ex- 
| panded by the foltering breath of * 
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Such is the character. given of Mr. * 
8 _ the laſt New Aunusl Regiſter; but as 
his Review of the charges againſt Mr. 
3 6 has made ſo much noiſe in the 
 whrlg, it may not be uninlereſting to 
ſtate by what means che became ſo inti- 
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For ſome time previous to his i > 
Mr. Logan was the principal author of 
mat part -of the Engliſn Reriew, which 
gives che general ſtate of foreign and 'domel- 
tir politics. The enquiries in the Houſe of 
Commons, which led to the impeachment 
of Mr. Haſtings, ſormed very naturally the 
moſt material part of that Review for a 
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Having 1 himſelf) by thei iner. | 
mation that he had acquired, from 5 
application, to give to the world what he 
conceived to be a fair and impartial ac- 
count of the adminiſtration of Mri Haſtings, 
| proſpect of perſonal advantage, to examine 
thoſe articles which had been preſented to the 
Houſe of Commons by the Managers, then 
a Committee of Secreſy, and which now form 
the articles before the Lords. When he had 
compleated his pamphlet, he ſubmitted it in 
manuſcript to the peruſal of à gentleman, 
who is intimately. connected with Mr. Haſ. 
tings. That gentleman was certainly very 
ill qualified to adviſe him as a lawyer; it 


never having entered into his imagination, 
that after the torrent of abuſe that had 
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dale, to whom he gave it; taking for himſelf 


a bew copies only, which were ſent in his 
n ee ae ene —_— 


* * 


1 "IN - 2 4 1 14 * 2 4 
5 a f 8 
* "=—* A os \ . % 4 a 3 : 


. # 
4 1 
» 
4 
" 
- 
% ; . : 
1 8 \ { FO : - 34 Ch ” A : . p 
"x3 ; ft ST FI a: 5 f n er 
„ 6 * aff 8 2 „ CA LS * 8 g 4 i" 
1 
: n s ö - 


55 aer „ 


a fon time in Scher. 


| — dy. he. Fas — 


SGeenl to profecute the authors and publiſh: — 
Auen; but ouing to the ſickneh af me 
principal witneſs, the trink we deferred for 


has been attended with a very heavy el 


3 
ms 
We FE longs BY: 
* 1 * 4 * / w 4 1 1 0 1 44 * N . * s 


* 1 ©, ; 
4 * 1 N 48 ”** 
. _” 


— — Ms: aw 
—„ a 
ticular praiſe on this ocesſiom ; but it neuer 
was more n than E e i 
4 a, will upp e hd 
vantage to thoſe who had the good fortune 
depend upon che power of delivery. It was 
"ſpoke in as crowded a Court, au ever ap- 


to Mr. nts man _ has von: deg : 


4 


eee 


«+ 


mz BFA: 0K. 


—_ of the dankte. ace of the 


o . * * * 
kw a 2% 4 Kt} 2 £ £m 5 a : "he 3 £ $ . ; 4 1 A ; £ Fo 14 
* . ; . 


RFA nee agg fe. lane * 8 50 
Te reſult ob this Trial prov 
gerous to public liberty it ae "og were 
=, body < * men, parties _ Waun in Our 
queſtion unneceilarily, any of the privileges 
Ane by: the Houſe of Commons; but if 
in the inſtance. before us, the Houſe, con- 
fulting former preced ats, had taken upon 
Al to ſtate the crime, and to pronounce | 
a Britiſh ſubject might have been 
priſoned ſome months, probably 
10 the run 15 himſelf and his al, with 
3 1 wy 7 1 J out 
35154 


eee eee bares ee eee oy e 


5 * 
” 
- 
% 
pn - 
* 
* 
hg 1 ; 
6 5 
L % ; 
G X 
% 
* 
9 
, 
. 
WY 


#4 
0 0 — 
* ® A : 
- * 
* 
7 „ | b 
Ko a 
* 4 y 1 | 
44 
* * 
1 ” 
= - * 
1 * 
4 
/ - 
9 
of ' - 
? p. ; * * 
= 
1 
a” 1 


m of the Preſs, 
„ are fully ſecured. 


7 ſq 4 PT 
% * & 
> 1 1 Es 
: 
1 > 
* # * 
Y * ? 1 261%, 
„ 
by 
” 
1 
* 4 
þ: «4; 
5 * 4 : 
? . . 0 1 
* 
— 
5 . 
be 
. 
* 
fb ; i . 
1 
8 
” * 
ef 9 
12 
” 
% 
: ? : 
L Pk 
f 2 
F * 
* 
- 
, 
. 
" 
"oy A 
1 . 
< 
I : 
o fo". - 
" ©, 3 *2a-* 4 Fq 
— os 
* © 4 
” 
: 
5 
f 4+ 1 
. 1 7 
1 1 14 8 
= 4a N — 
1 i f 9 8 1 5 4 
4. 1 by * 
” 
* 1 $1 + 
* ; | 
au & ; 
N 
2 4 
* 
* 
. 


- 


PREFACE 


. A 0 NEAL 4 2s ng 
* T * p * n - 


ts 
* 


85 
F * 
* 


of 
$+ 
5 
2 
\ 
- oo 
* £ 
Fl 
” 
* 
% 
+" 
4 * 
r i F 
V4 | 
ö . 
* 


. « N 
* pn 
: 0 
N - f 
s 
7 
- ; 
3 
2 . 2 
, * 
* 9 * 
* 
* 
. 
* f . 
* 
4 
7 
12 
+ 
2 F 
4 . F 
” 
— — * 
— 
2 0 128 ic 
« 7 5 
e J i Fo 
* . 
0 
, es OS 55 + } 
* " 
— by "EI, 
Naß 
4 * 
* 
4 * 5 4 
* N 2 
1 * * 
| * | 
i 1 * oh, bY 
4 . 
&Y A 5 
* 
4 
4p? 
* ” \ "8 
5 


4 


OI POE SLGIEE at) BWP Sa LL 7 on 
4 7 * FOE > oe _ - " 


# 


5 


— — 


2 
1 
1 
.z 
* 
1 
8 


Wan 
— 


tes 
Peat 


28 
4 
o 
I 
LY 
bio 


n 


34 


* 


3 


. A r ̃˙ 6 LOB TI rt et Fo 
& 
7 
» 
Lo 
* 
BY 
# 
3 
A 
9 
- * 


— 51 << — * 
* . 0 
GG a. 1 I * 5 * FS — — > 
Py "To J#. _w__ * 
* 4 4 | 
1 3 ES * 
4 * * 2 * * 3 1 
N 44 < Sa . 
4 8 bt TY Ry > 
cx ? a i * _— % "1 
* 7 
«Ke. @ -” Fs * 
2 * * * *%- 
— at * s 
N * . = 
— 7 3 _ = 2 2 : 
— 0 * 
N * « = 
- 1 «44S 2 * ; 
. 
Fa, F - — 
hp SH r * J * * - 
4.7 1 * 
25 | F © 2.4 TIE 
** 1 — 2 bw en 
PRey * 4 . 
ae _—_— T . * 5 
- * ad 43>: . x 'S 
= * Fi alas . . 
'" - ” 
g * # ow ad 4 
> > Wis 7 
a = . ** — — * 
7 * * 5 — « i 
e 0 
PEE * — 
— _ . A 
S & | ; 
SY * — — 
* * 4 f 
AL 4 ** _- 4 2 
' % 


. 


"4 
4%. * F x \ 1 
N 1 4 1 2 # 1 ; 
en, 
+ 


In 8. 


I 
* 


Awe 7 
DAR 


£ 
a 


—— 


NOS. "TY 3 8 * e n FIR S * bad; A * 1 . 
* . et : * — ee * „ e r nnr 
8 Py a — 2 1 
4 hy 2 2k 


* BITE G 8 . * 2 2 83 4 4 « 
w e a 8 , —— « 
CITED P — "nh act RUT* AGAR = OS =_ 
; * Ly G r 
— : — — * a * N n 


— 2 — ear ad 22 * 


x : ” * n 8 5 1 * 8 


S 
* g 4 = 1 « - 
" * Ei * N 8 
1 * of 
— : . 2920 
q 1 


Tos INFORMATION. 


05 Karen Texn, in the T wenty-eighth Year the Reig 
Y FA King Gon the Third. 7 Y 


E i-ohwimbered, ther M Pepper Arden, | 

_ wit. Efquire, Attorney General of our preſent 8- 

| n Lord the Kia who for our preſent Sovereign, Lord 

em in this behalf proſecuteth, in his own r 
2 here into the Court of our faid Lord the King, 

King himſelf, at Weſtminſter, on Wedneſday next after 
from the feaſt day of Eafter in this ſame term, and 
far our ic Lord the King the Court here to under- 
ſtand and be informed, that the printing and publiſhing 
bf che ſeveral falſe, 2 infamous, wicked, —— 
and fedirions libels | herelii aſter "mentioned, the Commons of 


Sreat Pritain in Parliament aſſembled, had ar che bar. of che 


1 


4 mieanors; and had there divers articles of imp 


ment of hi LY 
wks 2 


| gh crimes and ee the Kid 
' Haſtings, 20 wity at | "aforeſaid, in che 
„ . — 


le 


2 


F ͤ 
St. James's, Weſtminſter, in the county of Middleſex, Book- 
ſeller, well knowing the premiſes, but being a wicked, ſediti- 
ous, and ill-diſpoſed perſon, and having no regard for the laws 


of this realm, or for the 2 peace and tranquillity of this 


kingdom, and moſt unlawfully, wickedly, and maliciouſly de- 
viſing, contriving, and intending to aſperſe, ſcandalize, and 
vilify the Commons of Great Britain in Parliament aſſembled, 


and moſt wickedly and audaciouſly to repreſent their proceedings 


in Parliament as corrupt and unjuſt, and to make it to be be- 
lieved and thought as if the majority of the Commons of Great 
Britain in Parliament aſſembled, were a moſt wicked, tyranni- 


cal, baſe, and corrupt ſet of perſons, and to bring the Com- 


mons of Great Britain in Parliament aſſembled into hatred and 
contempt with the ſubjects of this kingdom, and to raiſe, ex- 
cite, and create moſt groundleſs diſtruſts in the minds of 
the King's ſubjects, as if from the profligacy and wickedneſs of 
the Commons of Great Britain in Parliament aſſembled, great 
injuſtice would be done to the ſaid Warren Haſtings on the 

eenth day of February, in the twenty-eighth year of the reign 


of our ſaid preſent Sovereign Lord the King, at Weſtminſter 


aforeſaid, in the county of Middleſex aforeſaid ; with force and 
arms, unlawfully, wickedly, maliciouſly, and ſeditiouſly printed 


and publiſhed, and cauſed and procured to be printed and pub- 


liſhed, in a certain book, or pamphlet, intitled, 


% A Review of the Principal Charges againſt Warren 


_ « Haſtings, Eſquire, late Governor General of 
© Bengal,” 9 „„ = 


A certain falſe, feandalous, wicked, ſeditious, and malicious 


libel of and concerning the ſaid impeachment of the ſaid Warren 


_. Haſtings, fo exhibited as aforeſaid, and of and concerning the 
Commons of Great Britain in Parliament aſſembled, accordin 
to the tenor and effect following (to wit): The Houſe o 
Commons (meaning the Commons of Great Britain in Parlia- 


ment afſembled,) has now given its final deciſion with regard to 
the merits and demerits of Mr. Haſtings, (meaning the ſaid 


Warren Haſtings, Eſquire, late Governor General of Bengal.) 
The grand inqueſt of England, (meaning the ſaid Commons of 
Great Britain in Parliament afſembled,) have delivered their 
charges (meaning the charges of the ſaid Commons of Great 
Britain in Parliament aſſembled,) and preferred their impeach- 
ment (meaning their impeachment of the ſaid Warren Haſtings,) : 
their allegations are referred to proof, and from the appeal to 
the collective wiſdom and. juſtice of the nation, in the ſupreme 
. tribunal of the. kingdom, meanin 
; Temporal.jn Farharagas age bee) * deten comes to. bo 


the. Lords Spiritual and 


determined 


61 | 


determined, Whether Mr. Haſtings (meaning the faid Warren' 
. Haſtings, Eſquire,) be guilty or not guilty ? What credit can 
we give to multiplied and accumulated charges, (meaning the 
faid charges of high crimes and miſdemeanors ſo exhibited,” 
by the Commons of Great Britain in Parliament aſſembled as 
orefaid; againſt the ſaid Warren Haſtings,) when we find 
that they (meaning the ſaid charges of high crimes and miſde- 
meanors {o exhibited by the Commons of Great Britain in Par- 
liament aſſembled as aforeſaid, againſt the ſaid Warren Haſtings) 
originate from miſrepreſentation and falſehood, (meaning there- 
by to cauſe it to be believed and underſtood, that the ſaid charges 
of high crimes and miſdem&anors ſo exhibited by the Commons 
of Great Britain in Parliament aſſembled as aforeſaid, did origi- 
nate from miſrepreſentation and'falſehood,); and in another part 
thereof according to the tenor and effect following (to wit): 
An y e of error in judgment, with regard to the quan- 
tum of a fine, and for an intention that never was executed and 
never known to the offending party, characteriſes a tribunal in- 
quiſition rather than a Court of Parliament (meaning t 2 
to cauſe it to be believed and underſtood that the Commons of 
Great Britain in Parliament aſſembled had proeeede4 in the ſaid 
impeachment of the ſaid Warren Haſtings in a manner unjuſt 
and unworthy of a Houſe of Parliament of Great Britain,); 
and in another part thereof, according to the tenor and effect 
following (to wit): The other charges (meaning divers of 
the charges of the ſaid impeachment againſt the ſaid Warren 
Haſtings, Eſquire) are ſo inſignificant in themſelves, or found- 
ed on ſuch groſs miſrepreſentations, that they would not affect 
an obſcure individual, much leſs a public character; they are 
merely added to ſwell the catalogue of accuſations, as if the 
boldneſs of calumny would inſure its ſucceſs, and a 1 
of charges were an accumulation of crimes. Thirteen of them 
(meaning thirteen of the ſaid charges ſo exhibited by the Com- 
mons of Great Britain in Parliament afſembled againſt the ſaid 
Warren Haſtings, Eſquire, as aforeſaid) paſſed in the Houſe | 
of Cammons (meaning the ſaid Commons of Great Britain in 
Parliament afſcmbled) not only without inveſtigation, but with- 
out being read; and the votes (meaning the votes of the Com- 
mons of Great Britain in Parliament aſſembled) were given 
without enquiry, argument, or conviction; a majority (mean- 
ing a-majority of the Commons of Great Britain in Parliament 
allembled) had determined to impeach; oppoſite parties met 
each other and joſtled in the dark, to perplex the political dra- 
ma and bring the hero (meaning the ſaid Warren Haſtings, 
 Efquire,) to a tragic cataſtrophe; and in another part thereof, ac- 
cording to the tenor and effect following (to wit): But if, 
after exerting all your efforts in the cauſe of your 2 
you return covered with * and crowned with ſucc: 5 bs 
| 8 | | 


[ 4 J 


if you preſerve a loyal attachment to your. Sovereign you may 
expect the thunders of parliamentary vengeance ; you will cer- 
tainly be impeached, and probably be undone (meaning thereby. 
to cauſe it to be believed and underſtood, that the Commons of 
Great Britain in Parliament aſſembled had impeached the ſaid 
Warren Haſtings of high crimes and miſdemeanors, not from 
motives of juſtice, but becauſe the ſaid Warren Haſtings had 
exerted all his efforts in the cauſe of his country, and returned - 
covered with laurels and crowned with ſucceſs, and preſerved a 
loyal attachment to our ſaid preſent Sovereign Lord the King); 
and in another part thereof, according to the tenor and effect 
following (to wit): The office of calm deliberate juſtice is to 
redreſs grievances as well as to puniſn offences. It has been 
affirmed; that the natives of India have been deeply injured ; 
but has any motion been made to make them compenſation for 
the injuries they have ſuſtained? Have the accuſers of Mr. 
Haſtings (meaning the ſaid Warren Haſtings, Eſquire, ): ever 
propoſed to bring back the Rohillas to the country from which 
they were expelled ? to reſtore Cheit Sing to the Zemindary of 
Benares ? or to return to the Nabob of Oude, the preſent which 
the Governor of Bengal received from him, for the benefit of 
the Company? till fach meaſures are adopted, and in the train 
of negociation, the world has every reaſon to conclude that the 
' impeachment of Mr. Haſtings (meaning the ſaid impeachment 
ſo exhibited by the ſaid Commons of Great Britain in Parliament 
aſſembled, againſt the ſaid Warren Haſtings, Eſquire,) is car- 
ried on from motives of perſonal animoſity, not from regard to 
public juſtice, to the great ſcandal and diſhonour of the Com- 
mons of Great Britain in Parliament aſſembled, and in high 
contempt of their authority, to the great diſturbance of the 
public peace and tranquillity of this — in contempt of 
our preſent Sovereign Lord the King and his laws, to the evil 
and pernicious example of all others in the like caſe offending, 
and alſo againſt the peace of our ſaid Sovereign Lord the King, 
his crown and dignity, And the ſaid Attorney General of our 
ſaid preſent Lord the King, for our ſaid Lord the King, further 
: pom the Court here to underſtand and be informed, that the 
aid John Stockdale, being ſuch perſon as aforeſaid, and con- 
triving, and wiekedly and maliciouſly deviſing and intending as 
< aforelatd, afterwards, to wit, on the fifteenth day of February, 
in the twenty · eighth year aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, with force and arms, unlawfully, wicked- 
ly, maliciouſly and ſeditiouſly printed and publiſhed, and cauſed 
: nity 1 a and-publiſhed, in WS aan or pamphlet, 
-intitled, 35 e V 
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A Review of the Principal Charges againft Warren 
„ Haſtings, Eſquire, late Governor General of Ben- 
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A certain other falſe, ſcandalous, wicked, ſeditious, and mali- 
cious libel, of and concerning the faid impeachment of the faid 
Warren Haſtings, ſo exhibited as aforeſaid, and of and con- 
cerning the Commons of Great Britain in Parliament aſſembled, 
containing, amongſt other things, according to the tenor and 
effect following (to wit.) What credit can we give to the mul- 
tiplied and accumulated charges png the {aid charges of 
high crimes and miſdemeanors, ſo exhibited by the Commons 
of Great Britain in Parliament aſſembled as pe Or Fo againſt 
the ſaid Warren Haſtings,) when we find that they (meaning 
the ſaid charges of high crimes and miſdemeanors, 10 exhibit 
by the Commons of Gran Britain in Parliament aſſembled, as 
aloreal id, againſt the ſaid Warren Haſtings,) originate from 
miſrepreſentation and falſehood (meaning thereby to cauſe it to 
de believed and underſtood, that the ſaid charges of high crimes 
and miſdemeanors, ſo exhibited by the Commons of Great Bri- 
rain, in Parliament aſſembled as aforefaid, did originate from 
miſrepreſentation and falſehood, to the great Candi and diſho- 
nour of the Commons of Great Britain in Parliament aſſembled, 
and in high contempt of their authority; to the great diſturbance - 
of the public peace and tranquillity of this kingdom ; in con- 
tempt of our preſent Sovereign Lord the King and his laws, to 
the evil and pernicious- — of all others in the like caſe 
offending ; and alſo, againſt the peace of our ſaid preſent Sove- 
' reign Lord the King, his crown and dignity. And the ſaid 
Attorney General of our ſaid Lord the King, for our ſaid Lord 
the King, further gives the Court here to underſtand and he in- 
formed, that the ſaid John Stockdale, being fuch perſon as 
aforeſaid, and contriving and wickedly and maliciouſly deviſing 
and intending as e afterwards, to wit, on the fifteenth 
day of February, in the twenty- eighth year aforeſaid, at Weſt- 
minſter uforeſaid, in the county aforeſaid, with force and arms, 
unlawfully, wickedly, maliciouſſy and ſeditiouſſy printed and 
- publiſhed, and cauſed to be printed and publiſhed, in a certain 
other book, or pamphlet, intitled, | wy CN A ney 
« A Review of the Principal Charges againſt Warren 
« Haftings, Eſquire, late Governor General of Ben- 
A certain other falſe, ſcandalous, wicked, ſeditious, and mali- 
 cious libel,” of and concerning the ſaid impeachment of ws ſaid 


— 
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E 1 | 
Warren Haſtings, ſo exhibited as aforeſaid, and of and con- 
cerning the Commons of Great Britain in Parliament affembled, 
containing, amongſt other things, according to the tenor and 
effect following (to wit): An impeachment of error in judg- 
ment, with regard to the quantum of a fine, and for an intention 
that never was executed, and never known to the offending party, 
characteriſes a tribunal inquiſition, rather than a Court of Par- 
liament ; (meaning thereby to cauſe it to be believed and under- - 
Rood, that the Commons of Great Britain in Parliament afſem- 
bled, had proceeded in the ſaid impeachment of the ſaid Warren 
Haſtings, in a manner unjuſt, and unworthy of a Houſe of 
Parliament of Great Britain): to the great ſcandal and diſho- 
nour of the Commons of Great Britain in Parliament aſſembled, 
and in high contempt of their authority; to the great diſturbance 
of the public e and tranquillity of this kingdom; in con- 
tempt of our ſaid preſent Sovereign Lord the King and his laws, 
to the evil and pernicious example of thoſe in the like caſe 
_ offending ; and alſo, againſt the peace of our ſaid preſent Sove- 
_ reign Lord the King, his crown and dignity, &c. And the ſaid 
Attorney General of our ſaid Lord the King, for qur faid Lord 
the King, further gives the court here to underſtand; and be 
informed, that the ſaid John Stockdale, being ſuch perſon as 
_ aforeſaid, and contriving and wickedly and maliciouſly deviſing 
and intending as aforeſaid, afterwards, to wit, on the ſaid fif- 
teenth day of February, in the twenty-eighth year aforeſaid, at 
| Weſtminſter aforeſaid, in the county aforeſaid, with force and 
arms, 1 wickedly, maliciouſly, and ſeditiouſly, print- 
ed and publiſhed, and cauſed to be printed and publiſhed, in a 
certain other book, or pamphlet, intitle, 5 725 
A Review of the Principal Charges againſt Warren 
+ Haſtings, Eſquire, late Governor General of Ben- 
& gal, 25 


A certain other falſe, ſcandalous, wicked, ſeditious, and mali- 
cious libel, of and concerning the ſaid im ment of the ſaid 
Warren Haſtings, ſo exhibited as aforeſaid, and of and con- 
cerning the Commons of Great Britain in Parliament aſſembl 
_ containing, amongſt other things, according to the tenor and 
effect following (to wit): The other charges (meaning divers 
of the charges of the ſaid chore againſt the ſaid Warren 
Haſtings, Eſquire, ) are ſo inſignificant in themſelves, or founded 
on ſuch groſs miſrepreſentations, that they would not affect an 
obſcure individual, much leſs a public character; they are merely 
added to ſwell the catalogue of accuſations ; as if the boldneſs” 
of calumny could enſure its ſucceſs, and a multiplicity of charges 
were an accumulation of crimes ; thirteen of them (meaning 


[ 7 I | 


thirteen of the faid charges ſo exhibited by the Commons of 
Great Britain in Parliament aſſembled, againſt the ſaid Warren 
Faſtings, Eſquire, as aforeſaid) paſſed in the Honſe of Com- 
mons, (meaning the Commons of Great Britain in Parliament 
aſſembled) not only without inveſtigation, ' but without being 
read, and the votes (meaning the votes of the Commons + 
Great Britain in Parliament aſſembled) were given without en- 
quirys argument, or conviction: a majority (meaning a wr af 
- the we gre of Great Britain in 2 3 ao 
etermined to impeach ; oppoſite parties met each other and 
PO bak bs E ideal drama, and bring the 
ro (meaning the ſaid Warren Haſtings, Eſquire, ) to-a tragic 
eataſtrophe; to the ſeandal and diſhonour of the Commons 
of Great Britain in Parliament aſſembled, and in high contempt 
of their authority; to the great diſturbance of the public peace 
and tranquillity of this kingdom; in contempt of our preſent 
Sovereign Lord the King and his laws ; to the evil and pernicious 
example of all others in the like caſe offending, and alſo againſt 
the peace of our ſaid preſent Sovereign Lord the King, bis crown 
and dignity, &c. And the ſaid Attorney General of our ſaid 
Lord the King, further gives the court here to underſtand and 
be informed, that the ſaid John Stockdale, being ſuch perſon as 
aforeſaid, and contriving and wickedly and maliciouſſy deviſing 
and intending as aforeſaid, afterwards, to wit, on the ſaid 25 ; 
teenth day of February, in the twenty- eighth year aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, with force and 
arms, unlawfully, wickedly, maliciouſly, and ſeditiouſly, 
printed and publiſhed, and cauſed to be printed and publiſhed, 
in a certain other other book, or pamphlet, intitle, 


« A Review of the Principal Charges againft Warren 
„ Haſtings, Eſquire, late Governor General of 
et Bengal” fl! ©: 1 ee Pd 


A certain other falſe, ſcandalous, wicked, ſeditious, and mali- 
_ cious libel, of and concerning the Commons of Great Britain 
in Parliament aſſembled, containing, amongſt other things, ac- 
cording to the tenor and effect following (to wit): But if after 
exerting all your efforts in the cauſe of your country, you re- 
turn covered with laurels, and crowned with ſuccels ; if you 
. preſerve a loyal attachment to your Sovereign, you may expect 
the thunders of parliamentary vengeance; you will certainly be 
impeached, and probably undone (meaning thereby to cauſe it 
to be believed and underſtood, that the Commons of Great 
Britain in Parliament aſſembled, had impeached the ſaid Warren 
Haſtings of high crimes and miſdemeanors, not from mo- 
tives of juſtice, but becauſe the ſaid Warren Haſtings 
had exerted all his efforts in the cauſe of his W 
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and returned covered with laurels and crowned with ſueceſs, 
and preſerved a loyal attachment to our Sovereign Lord the pre - 
ſent Ning); to the ſcandal and diſhonour of the Commons 
of Great Britain in Parliament aſſembled, and in high contempt 
of their authority; to the great diſturbance of the public peace 
and tranquillity of this kingdom ; in contempt of our preſent 
Sovereign Lord the King, and his laws; to the pernicious ex- 
2mple of all others in the like caſe offending ; and alſo, againſt 
the peace of our faid preſent Sovereign the King, his 
crown and dignity, &c. And the ſaid Attorney General of 
our ſaid Lord the King, for our ſaid Lord the King, further 
gives the court here to underſtand and be informed, that the 
750 John Stockdale, being ſuch perſon as aforeſaid, and con- 
triving, and wickedly and maliciouſly deviſing and intending as 
aforelad, afterwards, to wit, on the faid Geena day of Fe- 
bruary, in the twenty-eighth year aforeſaid, at Weſtminſter 
oforetad, in the county aforeſaid, with force and arms, un- 
lawfully, wickedly, maliciouſly, and ſeditiouſſy printed and 
publiſhed, and cauſed and procured to be — publiſhed, 
in a certain other book, or pamplet, intitle. 


« A Review of the Principal Charges againſt Warren 
« Haſtings, Eſquire, late Governor General of 
85 wy Bengal,” | | 5 8 * * : 


A certain other falſe, ſcandalous, wicked, ſeditious, and mali. 
ciaus libel, of and concerning the ſaid 2 of the ſaid 
Warren Haſtings, ſo exhibited as aforeſaid, and of and con- 
cerning the Commons of Great Britain in Parliament aſſembled, 
containing, amongſt other things, according to the tenor and 
effect following (to wit): The office of calm deliberate juſtice, 
is to redreſs grievances as well as to puniſh offences. It has 
been affirmed that the natives of India have been deeply in- 
jured, but has any motion been made to make them com . 
tion for the injuries they have ſuttained ? have the accuſers of 
Mr. — (meaning the ſaid Warren Haſtings, Eſquire,) 
ever propoſed to bring back the Rohillas to the * e 
which they were expelled ? to reſtore Cheit Sing to the Zemin» 
dary of 4 or to return to the Nabob of Oude the pre- 
ſent, which the Governor of Bengal received from him for the 
benefit of the Company ? till ſuch meaſures are adopted, and in 
the train of negociation, the world has every reaſon to conclude 
that the impeachment of Mr. Haſtings, (meaning the ſaid im- 
hment ſo exhibited by the Commons of Great Britain in 
—— aſſembled, againſt the ſaid Warren Haſtings, Eſquire, 
is carried on from motives of perſonal animoſity, not from re- 
gard to public juſtice); io the great ſcandal and more of 


194 
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high cont of their authority ; to the great < | 
che 8 and — 471 of this kingdom; in contemp 
of the preſent Sovereign Lord the King, and his laws; to 
evil and pernicious example of all others in the like caſe of- 
fending; and alſo againſt the peace of our ſaid Lord the pre- 
ſent King, his crown and dignity, &c. Whereupon the ſaid 
Attorney General of our ſaid Lord the King, who for our 
ſaid Lord the King, in this behalf, proſecuteth for our ſaid 
Lord the King, prayeth the conſideration of the Court, here in 
the premiſes, and that due proceſs of law may be awarded 
againſt him the ſaid John Stockdale, in this behalf, to make 
dim anſwer to our faid Lord the King, touching and con- 
cerning the premiſes aforeſaid. 5 
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C The Information wur opened by Mr. Wood.] 
| Mr. ATTORNEY Great. | 
MAV it pleaſe your Lordſhip—Gentlemen of the Jury: 


| | 1 
This information, which it has been my duty to file againſt 
the defendant, John Stockdale, comes before you in conſe- 
quence of an addreſs from the Houſe of Commons. This you 
may well ſuppoſe I do not mention as in any degree to influence 
that judgment which you are by and by to give, but I am to 
ſtate it as a meaſure which they have taken, thinking it in their 
wiſdom, as every body muſt think it—the fitteſt meaſure to 
bring before a "Hip of the country, an offender of this ſort 
- againſt them, and againſt their honor, wiſhing thereby to avoid 
what ſometimes indeed 1s unavoidable, but which they wiſh to 
avoid, whenever with propriety it can be done; the acting both 
as judges and accuſers, that they muſt neceſſarily have done, 
x had they reſorted to their own powers, which are very great, 
and very extenſive, for the purpoſe of vindicating . — 
againſt inſult and contempt, but which in the preſent inſtance 
they wiſely forbore from exerciſing, thinking it better to leave 
this defendant to be dealt with by a fair and impartial Jury. 


The offence which I impute to him is that of calumniating 
the Houſe of Commons, not in its ordinary legiſlative capacity, 
but when acting in its accuſatorial capacity, conceiving it to be 
their duty on adequate occaſions to inveſtigate the conduct of 
_ perſons in high ſtations, and to leave that conduct to be judged 

_ Amar proper conſtitutional tribunal, the Peers in Parhiament 
Allem ed. h e 


Aſter due inveſtigation, the Commons of Great Britain 
thought it their duty, as is well known, to ſubmit the conduct 
of a ſervant of this country, who governed one of its moſt opu- 
lent dependencies for many years, to an enquiry before that-trt- 
bunal. One ſhould have thought that every good ſubje& of this 
eountry would have forborn imputing to the Houſe of Commons 
motives utterly unworthy of them, and of thoſe whom they re- 
preſent ; inſtead of this, to ſo great a degree now has the licen- 
riouſneſs of the preſs ariſen, that motives the moſt unbecoming 
that can actuate even any individual, who may be concerned in 
the proſecution of public juſtice, are imputed to the Tepreienta- 
tives of the people of this country in a body; no credit is given 
to them for meaning to do juſtice to their country, but, on thi 
contrary, private, perſonal, and malicious motives are imputed 
to the Commons of Great Britain. "ALB: 


ſtigma, by a verdict againſt the defendant. 
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When ſuch an imputation is made upon the very firſt tribunal 
that this country knows; namely, the great inqueſt of the na- 
tion, the Commons in Parliament aſſembled, tarrying any ſub- 
ject, who they may think has offended, to the bar of the "ol 
of Lords I am ſure-you will think this an attack fo dangerdus 
to every tribunal, ſo dangerous to the whole adminiſtration of 
jaſtice, that if it be well proved; you'cahnot fail to give it your 


: Gentlemen, The particular paſſages which I ſhall put my 85 
upon in this libel, it will now be my duty to ſtate, You 
now very well, that it is your duty to conſider of the meaning 


that T have imputed to thoſe paſſages in the information; if you 


gree with me in that meaning, you convict; if you diſagree 


| — me, of courſe you acquit. 


The rule of your judgment I apprehend, with ſubmiſſion % 


bis Lordſhip, will be the ordinary aeceptation of the words, and 


the plain and obvious ſenſe of the ſeveral paſſages ; if there is 


doubt, or if there is difficulty; if chere is ſcrewing ingenuity, or 


unworthy-{training, on the part of a public proſecutor, you cer- 


tainly will not pay attention to that; but, on the contrary, if 


he who runs may read ; if the meaneſt capacity muſt underſtand 


_ theſe words, in the plain and obvious ſenſe, to be the ſame as 
imputed id this information, in ſuch a caſe as that, ingenuity 
on the other fide muſt be laid aſide by you, and you will not be 


over anxious to give a meaning to thoſe words, other than the 


ordinary and plain one. 


13 my ſituation, it does not become me to raiſe in you more 
indignation than the words themſelves, and the plain and ſimple 
reading of the libel, will do: Far be of — if it 23 c 
my power ſo to do, to provoke any undue paſſions or animoſity 

ray — againſt conduct even ſuch as this. The ſolemnity of 


the ſituation in which I am placed on this occaſion, obliges me 


to addreſs the intelle& both of the Court and Jury, and neither 
their paſſions nor their indignation ; for that reaſon I ſhall content 
myſelf with the few obſervations I have made, and betake myſelf 

merely to the words of the libel ; and leaving that with you, 1 
am molt confident that if you follow the _ of interpretation 


which you always do upon ſuch occaſions, it cannot poſſibly 


happen that you ſhould differ from me, in the conſtruction whict 


I have put upon theſe words. l | 


* 


1 Genilemen, This I ſhould however mention to you is a libel 
perhaps of a more dangerous nature than the ribaldry that we 


daily ſze crowding every one of the prints that appear every 


morning upon our tables; becauſe it is contained in a work 


which 
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which diſcovers the author of it to be by no means ignorant of 
the art of compoſition, but certainly to be of good underſtand- 
ing, and by no means unacquainted with letters. Therefore 
when calumny of this ſort comes ſo recommended, and addreſ- 
ſing itſelf 1 the underſtandings of the moſt enlightened 
part of mankind—you underſtand, I mean thoſe who have had 
the beſt education—it may ſink deep into the minds of thoſe wh 

compoſe the thinking and the judging part of the community g 
and bs miſleading them, perhaps may be of more real danger 
than the momentary miſleading or the momentary inflammation, 


of men's minds, by the ordinary publications of the day. 
This book is intitled, EO og box 7 


« A. Review of the Principal Charges againſt Warren 
4 Haſtings, Eſquire; late Governor General of Ben- 
r . a 
One paſſage in it is hie: 
be Houſe of Commons has now given its final de- 
c cifion with regard to the merits and demerits of 
„% Mr. Haſtings. The grand inqueſt of England 
<« have delivered their charges, and preferred their 
e impeachment; their allegations are referred to 
« proof; and from the appeal to the collective wiſdom 
and juſtice of the nation in the ſupreme tribunal of 
« the kingdom, the queſtion comes to be determined, 
% whether Mr. Haſtings be guilty or not guilty “ ? 
„ i 8 
© What credit can we give to multiplied and accumulated 
« charges, when we find that they originate from miſ- 
« repreſentation and falſhood. 


* An impeachment of error in judgment, with regard to 
the quantum of a fine, and for an intention that 
cc never was executed, characterizes a tribunal inqui- 
„ ſition, rather than a Court of Parliament.“ 3 
i In 


1 
Tn another part it is aid, 


© The other charges are fo ;nfignificant i in themſelves, 
« or founded on fuch grofs miſrepreſentations, that 


« they would not affect an obſcure — much 
« leſs a public character. e 


And again, 


If ſuecefs, in any Nate, attends the A 6 of the 
e accuſers of Mr. Haſtings, the voice of Britain 
<< henceforth to her ſons, is, Go and ſerve your coun- 


try; but if you tranſgreſs the line of official orders, 


- 


« though compelled by neceſſity, you do ſo at the 


s riſque ef your fortune, your honour, and your life; 


if you act with proper prudence againſt the intereſts 


of the empire, and bring calamity and diſgrace 


«© upon your country, you have only to court oppok- 
<« tion and coaleſce with your enemies, and you will 


Commons for your ſervices, and you may read your 
| **. biftory in the eyes of the mob, by the light of bonfires 
c and illuminations. But if, after exerting all your 

efforts in the cauſe of your country, you return co- 


The office of calm deliberate juſtice, is to redreſs 
« grievances. as well as to puniſh offences. It has 


« vered with laurels and crowned with ſucceſs; if 
7 you preſerve a loyal attachment to your Sovereign, 


« you may expect the thunders of parliamentary ven- 


« geance ; you will certainly be impeached, and pro- 
40 bably de undone." | | 


Another paſſage is this 15 


« find a party zealous and devoted to ſupport you; 
*« you may obtain a vote of thanks from the Houſe of 


«© been affirmed that the natives of India have been 


8 deeply Es but has | ay motion been made to 
| | | make 


t * 1 
&e make them compenſation for the injuries they have 


& ſuſtained ?;{ Haver:the zaccuſers; of Mr; Haſtings 
te ever propoſed to bring back the Rohillas to the 


<<" county from which. they wete expelled 7 To re- | 
« ſtore Cheit Sing to the Zemindary of Benares, or 


« to return the Nabob of Oude the prefent which the 
Governor of Bengal received from him for the be- 
<< nefit of the Company x- Till ſuch" meaſures are 


| ee adopted, and in the train of negociation, the world 


Js 


has every teaſon to onclude, that the 1 


of Mr, Haſtings' is carried on. Wes e n ee, 
IIs $9 58 $608. * gte 1113 181 it * 8 4 (WN wr * 
"Now, Gentlemen, I how u to * what ſort of i 
are imputed. to the F Hoaſe'& aa here. en NS? 


T5 192745 % v 


From motives of perſonal alifinolity,, Io from nue e 


$6 .to public Jobive.... 5; * 101 7 = i bl 


"x general m meaning, without 6 a i 
guage, which I have no it my 
is ſhortly this: That the 


_ to. accuſe à man of diſtinguiſhed, — * f and to pervert their 
accuſatorial character from the purpoſes of deliberate, thought- 
ful, conſiderate; juſtice, to immediate (haſty, paſſionate, vindic- 
tive, perſonal animoſity. -.. He 7 — 
condudts himſelf—the more deſerving he has rendered himſelf 
of his country from his paſt conduct, the more he expoſes him- 
ſelf to the vindictive proceedings of end ſuch a 
man will be impeached and ruined. 


In another paſſage, perſonal animoſity (the very words are 


uſed) is imputed to them as the motiye of their conduct —theſe 


are too plain for you, Gentlemen, to differ with me in x the i in- 
terpretation.. 


I do not pk to lin your time, . . of m my TINY in * 
plain a caſe, with much obſervation; but hacknied as it may be, 
it is my duty, upon every one of theſe occaſions, to remind you, 

Gentlemen, that the ſecurity of the preſs conſiſts in its good re- 


gulation—lLf it is meant that ĩt ſhould be preferved wich benebr 


to the public, it muſt be from time to time lopped of its ex- 
ceſſes, by reaſonable and proper verdicts of Juries, in fit and 


clear caſes. 
9 EVIDENCE 


- 
—— i. _ - 


cifying it in ag lan- 

uty to impute to theſe words, - 

| oy. Commons, without conſidera- 
tion, withour reading, without hearing, have not been aſfamed 


nts, that the better a man 
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Me. eee will prove that ee . 


Commons impeached, Mr.. COT I” 5 f * 
I Wiler > ee 
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4 "WHAT bay Alben 100 1 Soil wii 808 852 | 
7 Pere e 1 s of the Hbuſe uf Commons 


— And this is 2 copy of the — of fy Houſe af Lords; 
e them) I reer woes with th z yo 3 


ournals. 
e Er ſhine. 1 a you Kage 5 147 them? | | 
A. I examined them by one Ne of the — the . 


nal to, Dr afjerwards—l "exa- 


* 


a them 


Mr. Erſkine. They need not be read; U all Thb Me fact. 
Mr. Solicitor General, Your Lordſhip k knows, we Aer the 


| n e * 
on the prerrimg 9; ke hat 2255 1 5 
Anlhen 8425 in Yhe jms a 
 1Gofobed” —_— _—_y 1 


tion of Wo per— 
the tortneſs 7 as wer 


Mr. Erſtine | 
. hi 2 Zin ; Nu ne 10's 5 


ren relardvre to = — bis ET war ar * 
ber n enn eee N 
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in. 8 pamphlet, t it) ur "Mr. Shockdyle' $ 
cadilly,,. - 110 
Erſtine, Who ſerved you with 1 10 
A. A boy in the ſhop. 

Mr. Egli. ele the boy was adding regularly as a 
ſervant in the ſhop ? ; 
A, Mr, Stockdale was inthe ſhop at the time 1 bought it, and 
the boy was acting as his ſerrant. 
2 & Erſkine. I admit that the witneſs has proved that he- 

ught this book at the ſhop of Mr. Stockdale— Mr. Stockdale 


1 elf being 4 in the e Sony man x who adted as 15 


ſervant, * 


2 


Tunowledge of me, or any confidence that was per 
oaly not afraid to follow up an accidental retainer, om the 


Cour VIZ. 


U 9, 


* 


The Hon. THOMAS ERSKINE, for the 
Brood | 


"ae I. e e 


Mr. Stockdale, who is brought as a e before you for 
the publication of this book, has, by employing me as his ad 
vocate, repoſed what muſt r to many an extraordinary 
degree of confidence; fince, althou gh he well knd wa that I am 
perſonally connected in friendſhip with moſt of thoſe, whoſe 
conduct and opinions are rap arraigned by its author, he 
Anm ay; his defence and neee; 


A uuſt \dckedtey and Ki anda, but t60 
apt to hi eee lioation w; to:ſome fancied merit of ones 


| r roper, „ eee Bree 


the world ſhould know ſuch t 
and of 'courle; and that the 


—— 
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knowiedge he has of the general Rede the e 
| Happy indeed is it for this country, ia atk 9 | 


_ diviſions may characterize other places, of which I may have 


occaſion to ſpeak to day, however the Councils nof the! higher 


departments of the ſtate may be occaſionally diſtracted by per- 


*fonal- conſiderations, they never enter theſe walls to diſturb the 


Adminiſtration of juſtice : Whatever: may be our public princi- 


ples, or the private habits of our lives, 1 caſt exen a 
ſhade acroſs the. path of our r. duties. 


I kf this be the charaſteriſtic even of the: bar Ae 
Court of Juſtice, what ſacred N not . 
ne from its jurors and its bench ? 


As, from the baer hich the Ahn was pallets 


- pleaſed to give to my indiſpoſition, this information was not 


proceeded on when you were attending to try it, it is probable. 
you were not altogether inattentive to what paſſed on the trial 
of the other indictment, profecuted alſo by ti Houſe. of Com- 
mons; and therefore, without a re- ſtatement of the ſame 
— and a ſimilar quotation of authorities to ſupport them, I 
need only remind you of the law applicable to this ſubject, as it 
vas then admitted by the Attorney General, in n to my 
propoſitions, and confirmed by the higher authogjty of the 


C2 Firſt, 


20 J 
Firſt, That ever 05 or inden un contair 


ach a deſcription ' the crime, [that the «defendant, may know 
what crime it is which he | is called vpn. to anſwer. 


| Secondly, That the AM may appear to be e warranted i in wer 
concluſion of guilty or not guiky. 


And, laſtly, That the Court may ſob ſuch a phetifo/nnd © de- 
bite tranſgreſſion upon the record, as to be able to apply the 


puniſhment which 1 giſcretion nee ORD or og = 
tive law er | 


'y 


Ir was aid als to 1 as à mere e; from: theſe 
propolitioin; that: where an information charges a writing to be 
compoſed or publiſhed of and concerning the Commons of Great 
Britain, with an intent to bring that body into ſcandal and diſ- 
race with the public, the author cannot he brought within the 

| owe of ſuch a — unleſs the Jury, on examination and 
comparifot of the whole matter, written or publiſhed, ſhall be 

| fatisfied that the particular paſſages charged as criminal, when 


explained by the context, and conſidered as part of one entire 


work, were meant and intended by the author to vilify the Houſe = 


of Commons a8 a body, and were written of and mn. 
them 1 in Parliament aſſembled. 


| Theſe rinciples being fete,» we are now to fc what the 
| -preſeht-is formation e | 

55 

ik e thae the defendant, ' 8 e and 

| + canlicioadly. deviſing, - contriving, and intending to aſperſe, 
-* ſcandalize, and vilify the Commons of Great Britain in Par- 
© liament aſſembled, and moſt wickedly, and andaciouſly to 
© repreſent their proceedings as corrupt and unjuſt, and to make 

© it believed and thought, as if the Commons of Great Britain 
min Parliament. aſſembled, were a moſt wicked, tyrannical, 
* baſe, and corrupt ſet of perſons, and to bring them into diſ- 
grace with the public.” The defendant publiſhed—What ?— 
Not thoſe latter ends of 8 which the Attorney General 
has read from his brief, as if they had followed one another in 
order in this book; . thoſe ſcraps and tails of paſſages 
which are patched together upon this record, and pronounced in 
one, breath, as if they exiſted without intermediate matter in the 
fame page, and without context any where NV. This is not 
the accuſation, even mutilated - = it is: For the information 


charges, that with intention to wiliſy the Houſe of Commons, the 


| defendant — the wan wes n it on the record 


* 


b * 
4 A Review of the Principal Charges againſt Warren | 
.  « Haſtings, Eſq, late Governor General of Ben- 
In which amorigft other things the matter particularly ſelefed ir to 
Be found. Your enquiry therefore is not confined to, Whether 
the defendant pablicheck thoſe ſeleded parti it; and whether, 
looking at them as they are diſtorted by the information, they 
carry in fair conſtruction the ſenſe and meaning which the innu- 
endos put upon chem; hut wnether the author of the entire 
10, ſay the author, ſince, if he could defend himſelf, the 
publiſher unqueſtionably can; whether the author wrote the vo- 
lume which hold in my hand, as a free, manly, bona fide 
diſquiſition of criminal N againſt bis fellow citizen; or 6 
whether the long eloquent diſcuſſion of them, which fills ſo many 
pages, was a mere cloak and cover for the introduction of the 
uppoſed ſeandal imputed to the elected paſſages ; the mind of the 
Writer all along being intent on traducing the Houſe of Com- 
mons, and not on 2 5 anſwering their charges againſt. Mr. | 
Haſtings, xe; VVT 


. 


3 


This, gentlemen, is the principal matter for your conſidera- 
tion; and therefore, if after you ſhall have taken the book itſelf 
into the chamber, which will be provided for you, and read the 

whole of it with impartial attention; —if after the performance 
of this duty, you can return here, and with clear conſciences 
pronounce upon your oaths that the impreſſion made upon you 
dy theſe pages is that the author wrote them with the wicked, 
ſeditious, and corrupt intentions, charged by the information; 
ou have then my full permiſſion to fad the defendant guilty. 
Bur if, on the other hand, che general tenor of the compoſition 
ſhall impreſs you with reſpect for the author, and point him out 
to you as a man miſtaken perhaps himſelf, but not ſeeking to 
deceive others: lf every line of the work ſhall preſent to you 
an intelligent animated mind, glowing with a chriſtian compaſ- 
ſion towards a fellow man, whom he believed to be innocent, 
and with a patriot zeal for the liberty of his country, which he 
conſidered as wounded through the fides of an oppreſſed fellow 
eitizen ; if this ſhall be the impreſſion on your conſciences and 
underſtandings, when: you are called upon ro deliver your ver- 


g dict; then hear from me, that you not only work private in- 
. juſtice, but break up the preſs of England, and ſurrender her 
4 rights and liberties for ever, if you convict him. "OEM 
: Gentlemen, to enable you to form a true judgment of the 
os meaning of this book, and of the intention of its author, and 
- to expole the miſerable juggle that is played off in the informa- 
3 dion, * 
Put 90 
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out of 


"Edd ) 
r Þy abs e Fun, which in the, york fel 


ye no bearing upon one another will firſt give gon the pub- 
Mano as ir is rg upon the record, and pre nted by the 
Attorney General in opening the caſe for the Crow; and I will 
en, by reading the interjacent matter which is ſtudiouſly kept 
t, convince you of its true interpretation. The in- 


formation, beginning with the firſt page of the book, clarges, 


as a libel upon 


the Houſe of Commons, the following ſen- 


4 The Houſe of Commons has now given its final deei- 
ſton with regard to the merits and demerits of Mr. 
* Haſtings. The grand inqueſt, of England have de- 


* livered their charges, and preferred their impeach- 
„ ment; their allegations" are referred to proof; 
and from the appeal to the collectiye wiſdom and 
Juſtice of the nation in the ſupreme tribunal of the 
Kingdom, the queſtion comes to be determined, 
whether Mr. Haſtings be guilty or not guilty 7” 


It is but fair however to admit, that this firſt ſentence, which 


tdbe moſt ingenious malice cannot torture into a criminal con- 


ſtruction, is charged by the information rather as introductory 


to what is made to follow it, than as libellous in itſelf; for the 
Auorney General, from this introductory paſſage in the firſt 
page, goes on at a leap 
without a ſtop, as if it imm 


to page thirteenth, and reads, almoſt 
ediarely followed the other. 

+ What credit can we give to multiplied and accumu- 
e Jated charges, when we find that they originate 
te from miſrepreſentation and falſehood ?” 


8 From theſe two paſſages thus ſtanding together, without the 
inter venient matter which occupies thirteen pages, one would ima- 


of the guilt imputed to 


11 the probability or improbability 
r. Haſtings; inſtead of carefully ex- 
amining the 2 the Commons, and the defence of them 
which had bęen delivered before them, or which was preparing 


gine chat inſtead of inveſti 


for the Lords; the author immediately, and in a moment after 


{tating the mere fact of the impeachment, had decided that the - 


act of the Commons originated from miſrepreſentation and 


 talſthood 


wage 


„ kin 


Genglem [ine e, Fo, ne a Wie caſt oper al that is 
kr | that the context. 
would help to the true „ not only of the paſſages 


written in the next ſeven pages. 


charged; before, but of thoſe in the Me Te! ; 
900 1 General, aware that Fave g 9 oY 
wha e Was no inteption in the author to ca- 

— 1 de Fon a e #7 ommons, p over by another leap 
to page twenty ; and in the ſame mannel# x 


F Without dra Y 
breath, and as if 1 it ee 3 che . former 5 deen 


3 


« An kn ls error in Gag Y Long to 


ec the quantum of a fine, and for an intention that 
„ never was executed, and never known to the of- 


« fending party, characteriſes a tribunal of inquiſition 


«c rather than a Court of Parliament.” 


From this paſſage, by another walk he leaps over one FED 
thirty pages more, to page fifty one ; where be reads the follows 


ing ſentence, which he mainly relies on, and upon which I hall 


| by and by 1 trouble You with ſome obſervations. 
& Third of them paſſed in the Houſe ls 


not only without inveſtigation, but without being 
read and the votes were given without enquiry, 


66 argument, or conviction. A majority had deter- 


+5. mined 10 jmpeach ; oppoſite parties met each other, 


«and « fuftled in the dark, to perplex the political 
« drama, and bring * N to 7 tragic cata- 
66 ſtr ens. 


From laces, Abe new Es 6 every 5 he 
makes his laſt grand ſtride over forty-four pages, almoſt to the 
end of the book, charging a ſentence in the yy fifth Page, | 


80 di out of a volume of one Subd nd ton pager, the de- 
| fendant is only charged with a few ſcattered fragments of ſen- 
| kences, picked out of three or four," Out of a work, . conſiſting 
of about tavo- thouſand fue hundred and thirty lines, af man] 
ſpirited eloquence, only al or | fifty: lines are culled from dif- 
— parts of it, and artfully put together, ſo as to rear up 8 
libel, out of à falſe context 5 a ſuppoſed connexion of ſe 


rences with one a Wy are not only emirtly independ: | 
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compared to a Grand Jury, 1 a bill 


EI EY 


ent, 10 an Den ** with del amecedents, hear * 
A different conftruRtion. * 


In this manner ihe ken works u ee the wot 


7 A books of n the ſicred fer criptures themſelves might 


be diſtorted into libels ; 15 forſaking the general context. and 
ſelected * Abos, as in 1 text 


& The fool ka wer in bis wet there is no God oy 


The * General on the principle of che pre ent pr 

ing againſt nd, 2 might indi& the publiſher of the 
bible for blaſphemou * the exiſtence of 8 in 

S N 


N de 


For meſo words alone, without the context, would be ſelected 


by the information, and the bible, like this book, would be under- 
. to meet it. Nor could the defendant in fach a caſe haye 
any poſlible di fence, unleſs the Jury were permitted to ſee, by 
ho book itſelf, that the verſe, inſtead of denying the exiſtence 


of the Divinity, only imputed that imagination jo 3 fool. 
Gentlemen, having now gone through the Anorney Gene- 


ral's — the back ſhall potent come CO rg ſpeak 
| for itſelf. 


But before b lay it e bee ro- 
call your Attention to how matters ſtood at the time of its publi- 
cation ; without which the or 9 meaning and intention can- 


not poſhbly be underſtood. 


The Commons af Great Britain in 8 t affembled, had 
accuſed Mr. Haſtings, as Governor General of Bengal, of 
high crimes and miſdemeanors ; and their juriſdiction for that 
high purpoſe of national juſlice, was unqueſtionably competent. 
But it is proper you ſhould know the nature of this inquiſitorial 
3 Commons, in voting an impeachment, may be 

ao $f: gens for. the 
Crown : neither the one or 22 can be ſuppoſed to proceed. 
but upon the matter which is brought before them; neither of 


them eau find guilty without acc dien. ear dhe reah of accu- 
ſation without eridener. 


When therefore we ſpeak of the n or * * 1 a per- 


bon indicted for any crime, although the Grand Jury are the ac- 


euſers 


0 25 1 


euſers in form, by giving effect to the accuſation ; yet in common 
parlance we do not conſider them the reſponſible authors for the 
oſecution. If I were to write of a moſt wicked indictment, 
found againſt an innocent man, Which was preparing for trial, 
nobody who read it would conelude I meant to ſtigmatize the 
Grand Jury who found the bill; but it would be enquired imme- 
diately, who was the proſecutor, and who were the witneſſes on 
the back of it. In the ſame manner I mean to contend,” that if 
this book is read with only common attention, the whole ſcope 
of it will be diſcovered to be this 
That in the opinion of the author, Mr. Haſtings had been 
accuſed of malicious adminiſtration in India, from the heat and 
een of political diviſions in Parliament, and not from any zeal 
r national honour and juſtice; that the impeachment did not 
_ -originate from Government, but from a faction banded againſt it, 
which, by miſrepreſentation and violence, had faſtened it on an 
unwilling Houſe of Commons; that, prepoſſeſſed with this ſen- 
_  timent (which, however unfounded, makes no part of the pre- 
ſent buſineſs, ſince the publiſher is not called before you for de- 
faming individual members of the Commons, but for a contempt 
of the Commons as a body,) the author purſues the charges, 
article by article ;—enters into a warm and animated vindication 
of Mr. Haſtings, by regular anſwers to each of them; and that, 
as far as the mind and foul of a man can be viſible, I might al- 
moſt ſay, embodied in his writings, his intention throughout the 
whole volume appears to have been to charge with injuſtice the 
private accuſers of Mr Haſtings, and not the Houſe of Com- 
mons as a body; which undoubredly rather relu&antly gave way 
to, than heartily adopted the impeachment. n 


This will be found to be the palpable ſcope of the book; and 
no man who can read Engliſn, and who, at the ſame time, will 
have the candour and common ſenſe to take up his impreſſions 
from what is written in it, inſtead of bringing his own along 
. 5 him in the reading of it, can poſſibly underſtand it other- 
r 5 WEEN 2 


hut it may be ſaid, that admitting this to be the ſcope and 
deſign of the author, what right had he to canvaſs the merns of 
an accufation upon the records of the Commons; more eſpeci- 
ally while it was in the courſe of legal procedure. This I con- 
fels might have been a ſerious queſtion ; but the Commons, as 
. Profecuters of this Information, ſeem ta have waved, or for- 
JC 


— 


Before they ſent the Attorney General into this place, to pu- 
niſh the publica@u of an/wers tEtheir charges, W have 
(HE, 79 | recollected 
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ane tha aw rage of ove tic 75 e neigte 
nance of their privileges, and in the protection of pgrions. ace 
cuſed before chem, had giren to the, public the charger, themſeluer, 
which ſhould have been confined. to their own, journals, Th 
courſe. and practice of Parliament might warrant. the printing 
yu for the uſe of their own Members, but therg g phhlica: 

Ne. CET i 55, "$36 v5 


If they were reſolved to conſider anſwers to their charges, as 3 
contempt of their privileges, and to puniſh the publication of 
them by ſuch / ſevere proſecutions, it would have well become 
them to have begun firſt with thoſe printers who by publiſhing 
the charges themſelves throughout the whole kingdom, or rather 
throughout the whole civilized world, were anticipati BY ! 
ſions and judgments of the public againſt a ſubjeR * ngland 
upon his trial, ſo as to make the T. of anſwers to them 


or merely a privilege, but a debt and duty, to humanity. and 
Juſtice. NE ng” HERE Ye 


, We” 


- 


The Commons of Great Britain, claimed "nl exerciſed the 
privileges of queſtioning the innocence of Mr, 185 by heir 

impeachment; but as, however queſtioned, it is (till to be pre- 
ſumed and protected, until guilt is eſtabliſhed by judgment, he 
whom they had accuſed, had an equal claim upon their juſtice, 


P prejudice and mairepreſemanios youl the hour | 


of trial. 


Had the Commons, therefore, h the exerciſe of their high, 
_ neceſſary and legal privileges, keptahe public aloof from all cap- 
vaſs of their proceedings, by an early puniſhment of printers, | 
Who, without reſerve or ſecrecy, ſent out the charges into the 
world from a thouſand preſſes in every form of publication, they 
would then have ſtood upon ground to-day, from whence po 
argument of policy or juſtice could have removed them; becauſe 
pothing can be more incompatible” with either, thap appeals ta 
the many upon ſubje&s of judicature, which by common conſent | 
a few are appointed to determine, and which muſt be determined 
by facts and principles, which the multitude have neither leiſure 
nor knowledge to inveſtiigate. But then let it be remembered, 
that it is for thoſe who have the authority to accuſe and puniſh, 
to ſet the example of, and to enforce this reſerve, which is ſo 
neceſſary for the ends of juſtice. | ; 


Courts of law therefore in England never endure the publica- 
tion of their records; and a F199 ee of an indictment would 
be attached for ſuch a publication z and upon the ſame principle. 
a defendant would be puniſhed ſor. auticipating the juſtice of 1 

2s RI A | 3 | coun 3 
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due, en the gublioujor of hin defence, the-pablic, being de 
Party to it, until, 


: þ l 
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57 Genclemen,. you have: te take judicial norios of theſe 
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matters, without the prbof of them by witneſſes 7 7 
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not only, without evidence found their yerdits on facts that are 


* 8 


notorious, but upon what they know privately themſelves, aſter 
revealing it upon oath to one another; and therefore you are 
always PI member, chat this book) was written when, the, Charger 
againſt Mr. Haſtings, 10 which, it is an anſwer, were, to the 
knowledge of the Commons, (for we cannot preſume gur watch- 
men to have been aſleep,) publicly hawked about in every pam- 
phlet, magazine, and newſpaper in the kingdom. 


Gentlemen, you well know with what a curious appetite theſe © 
Charges were e by the whole public, e 
were, not only from their importance, but from the merit of 
their compoſition; certainly nor: ſo intended by the honourable 

and excellent compoſer to oppreſs the accuſed, but becauſe: the 
< 1 ſubjects ſwell into eloquence under the touch of his 
tub _— Dd oor on M 1:55 


| Thus, by the remiſmeſs of the Commons, who-are, now. the 
proſecutors, of this information, a ſubje& of England, who: was 
not eyen charged. with contumacious reſiſtance. to authority, 
much leis a proclaimed outlaw, and therefore fully-entitled to 
every protection which the cuſſoms and ſtatutes of the kingdom 
hold out for the protection of Britiſh liberty, ſaw. himſelf 
1 with the arrows of thouſands and ten thouſands of 


Gentlemen, before I venture to lay the book before you, it 
muſt be yet further remembered, (for the fa& is equally noto. 
rious,) that under theſe unauſpicious.circumſtances,” the trial of 

Mr. Haſtings at the bar of the Lords had actually commenced 

_ Jong bee nit ag 


| There the molt auguſt and ſtriking ſpectacle was daily exhi- 
bited, which the world in any age of it ever witneſſed, - A vaſt 
ſtage of juſtice was erected, awful. from its high authority, 
ſplendid from its Jluſtrious dignity, venerable from the learning 
and wiſdom of its judges, captivating and affecting from the 
mighty concoutſe of all ranks and conditions which daily flocked 
into it, as into a theatre of pleaſure; there, when the Whole 
public mind was at once awed and ſoftened to the impreſſion; of 
every human affection, there appeared, day after day, one after 
another, men of the moſt powerful and exalted talents, <cliphing | 


Y 


8 
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by their accufirg eloguedde the moſt boaſted Haran gues of anti- 


quity ;- rouſing che pride of 'national-reſehtim by the boldeſt 


invectives againſt broken faith, and violated treuties, and ſhaking 
the boſom with alternate pity and horror, by th&moſt glowing 

pictures of 'infulted'nature and humanity. Ever: animated an 
energetie, from the love of fame, which is the inherent paſfi 
of genius; firm and indefatigable from a ſtrong prepoſſef 


+ "Gentlemen, when the author ſat down to write the book tow 


3 


before you, all this terrible, uneeaſing, exhauſtleſs artillery of 
| warm' zeal, matchleſs vigour of underſtanding,” conſuming and 
devouring eloquence, united with the higheſt dignity, was daily, 
and without proſpect of eoneluſion, pouring forth upon one pri- 


vate unprotected man, who was bound to hear it, in the face of 


. = whole people of England, with reverential ſubmiſſion and 


Gentlemen, I do not complain-of this as I did of the publi 


cation of the Charges; becauſe it is what the law allowed, and 
ſanctioned in the courſe of a public trial; but when it is remem- 


| bered that we are not angels, but weak fallible men, and that 


even the noble Judges of that high tribunal are cloathed beneath 


their ermines with the common infirmities of man's nature, it 


Vill bring us all to a proper temper for conſidering the book itſelf, 
rh wt 


in a few moments be laid before you. 
Gentlemen, it was under all theſe circumſtances, and amidſt 


the blaze of paſhon and rejudice, which the ſcene I have been 


endeavouring faintly to deſcribe to you might be ſuppoſed likely 


to produce, that the author, whoſe name I will now give to you, 


at down to compoſe the book which is proſecuted to day as 2 


libel 1 


Tue hiſtory of it is very ſhort and natürl. 
The Rev, Mr, Logan, Miniſter of the Goſpel .at Leith in 
Scotland, a clergyman of the pureſt morals, and as you will ſee 


by and by of very ſuperior talents, well acquainted: with the 


human character, arid knowing the difficulty of bringing back 
public opinion after it is ſettled on any ſubje, took a warm, 
unbought, unſolicited intereſt in the ſituation of Mr. Haſtings, 
and determined, if poſſible, to arreſt and ſuſpend the pul * 
ow 


judgment concerning him. He felt for the ſituation of a 


citizen, expoſed to a trial which, whether right or wrong, is 
undoubtedly a ſevere one; a trial, certainly not confined to a 


few criminal acts, like thoſe we are accuſtomed to, but compre- 


hending the tranſactions of a whole life, and the lag aro | 
| —_ ==" CT 


1 G * 7 
antes of entite TT 2 trial, which had neither vicble 


mits to its duration, bounds 10 f R5'EXPENce,”" nor circur 
compaſs ſor the graſp of memory ot underſtanding; 2 trial, 

- which'had therefore broke looſe from the common forum of de- 
_ _ eifion, and had become the Sera e of diſcuſſion im the 


world, ſuperſedi 


not only every other! re Al but eve 
ö nne — wi 1 7 


* anne I 


* ; 
a N \. # © it, 
x 7 
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bi - Gembaen, the queſtion ou have" therefire to try 
this matter, is e 9 you it is neither more nor np ao 
this: Ata time when the charges againſt Mr. Haſtings | 
by the kr: gh conſent of the Commons, in e — on 
every table; When by their Managers; the-lightoing: of elo 
quenee was ineeſſantly conſuming him, aud) Haſfling in the eyes 
of the public; when every man was with- perfect impunityiſnyr 
ing, and writing, and publiſhing juſt what Na pleaſed ef the Tup- 
poſed plunderer and devaſtator of nations; would it have been 
_ criminal in Mr. Haſtings bimjelf to have” reminded 'thenqliblic 
"that he wal a native of this free landzo entitled to the common 
| protection of her juſtice, and that he had · a defence in his turn 
do offer to them, dhe outlines of which he implored.them; in-the 
mean time to receive, as an antidote e ee 
"Oe e in;clrvulation againſt bim? E el 16 1 612 ry | 
i. 3/52 $4 IOC LUPP in em 42 £ 43 b.. $4 | 
Tilt | TEIN thisis, without colour or exi i che true 
queſtion Jou are to decide. For Iaſſert, i che hazard of 
_ contradiction, that if Mr. Haſtings — 11 have ſtood 
* juſtified or excuſed in your eyes, for publiſting this volume in 
his on defence, the avthor,' 17 he wrote it —— fide to defend 
- him, muſt ſtand equally excuſed and juſtified ; and if the author 
be — — the publiſher cannot be criminal, unleſs you had 
evidenee that it was publiſhed by him, with u yy rec 
intention from thoſe in which it was written. The qu * 
therefore is correctly what I juſt now ftared it by be: ö 


bk Agar have been condemned to o infamy for in this * 


5 - Oinilons, 1 tremble with indignation to be driven 10 put 
ſuch a queſtion in England. Shall it be endured, that a ſubject 
l — this country, inſtead of being arraigned and tried for ſone 
7 fingle act in her ordinar courts, where the accuſation, as ſoon 
eaſt as it is made public, is followed within a few hours by 
— deciſion, may be impeached by the Commons for the tran 
actions of twenty years, that the accuſation ſhall ſpread as wide 
as the region of letters, and the accuſed ſhall ſtand day after 
day, and year after year, as a ſpectaele before the public, Nach 
mall be kept in a perpetual ſtate of inflammation againſt him; 
yer that he ſhall not, without the ſevereſt penalties, be — 


— — — ——— —— n WWW * 
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| you nally fo by your verdat of Gur ry be decifion will 


10 ald 113 Ire that | 
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| af being judged. ãn . GOD AND HIS-COUN- 
TRT. A: VICTIM--AND- A SACKRIFICE—Genale- 
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- or-it you think ud humanity and 
jultice, when brought home to the hand of a brother or 2 friend, 


then be years ; and the coofolation ue, that I kiboured to avert 
n. ll part of the miſery which will follow from it, 
15 — the reit will be divided amongit un- 


. Gl ] 
roof me Fre 


Feds Fin __ cles - 


* 3 ee ede the e 
Jant; but it would be the ſurrender the very 

iy dee wolf the Kal of By prncp 
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bin to you, 
"thirteen, or twenty-ohe ; a few more in 


N gan Bo bee by 
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"Y beards an the Hooſe of of Commons, even 28 a 
which, if wrinen 25 ind dent paragraphs by. 2 


| hn lhe ok in pn Tc efor 
CRE Ls 5 - The Panpflet et begins thus, | 


| © eciion with-regard ee merits and demerits 
of Mr. Haffings. The grand inqueſt of England 
n their charges, and preferred their 


<<. jmpeachment;; - their allegations are referred to 


| & proof; and from the appeal to the collective wil- 


dom and juſtice» of the nation in the ſupreme tri 
.- bdunal of the kingdom, the queſtien comes to be 
93 r ur 


« guily? 


err 3 Her. Whither 1 have” juſt read to you, 
Kea fd wo 6ſt re „ 


« Wil 


others in other. places ; 7 | 


"HE Haak of Commens. bas now given \ ins Goat 
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5 | > U. 30 1 
ee Will accuſations, built on ſuch a baſeleſs ſabtic, pre- 
ofſefs the public in Fayour of the |hapeachinent? | 


n 


What Stecit can we giye: to multiplied” 300. aceu- 
e diulgted charges, when we find! that they mn ' 
* from A re and! falſehdod Hen c ” he: bn 
(6093 2603 00 ea, 05.08, 20077479009 | ae v. ff 

I Woblld have been juſtißed in provioliidlhg that he . 

attacking the Houſe of ne becauſe the groundleſs accu- 

_ (ations mentioned in the ſecond” lenrence, could rt no Flee 
rence but to the Houfe irfelf, ne by name"in the rſt a any 
e ich Preccdef » © 11 30 74 3010 Ws * pe E 4515 ; 

chtlem _— your a ai, ment, 1 wilt bow read what 

& b etween theſe two pallages; fr m. which vo will by 

be ond a poſſibility f 46ubt; "Ae" g author never meant. td 

Elumitate the H6uſe of Commons; but to fas 1175 that the accuſa- 5 
tion of Mr. Haſtings before the whole H rew Gut 5 a | 

Committee of Secrely eſtabliſh ſome 851 be ors, and was ; 

1 frerwards brought forward by e ſpleen of private © Enemies, 4 and 

a faction in the” ee This will appear, not only from 
the rammarical conſtruction of the Words, but from What it 

better than Wards from the meaning which a perfon writing, 
the friend = Mr jr Hilting 8 mpſt' be ſuppoſed to haye intended to 

fy: whe mould luck a friend attack the Houſe of Com- 
mons? Will aby man gravely tell me, that tbe Houſe of Cow- 
mons, 18 1 bed, 5. ever wiſhed to impeach Mr. Haſtigs? Do 
we not all know that they Ape en hung, back from it, and 
hardly knew where they we 3 to do, when they found 
themſelves entangled with it ? ? learned friend the Attorney 
General isa"memberiof this bs Fae perhaps he may tell you 
by and hy what he thought of at, and Abo he ever marked 1 | 

; diſpoſition: 1 in the majority of the. Commons hollile to Mr. H. 
tings. But why ſhould T diſtreſs my friend by the queſfion ? 
the fact is ſufficiently: notorious ; and what I am going t6 read 
from the book itſelf, en . out in the informs Jong) 1 is 

| 5 plain for controverſy. . 


4 


5 « Whatever may be Ge WR "of we THO OT the 
ES. proper exerciſe of ſuch power is à valuable privilege : 
' « of the Britiſh conſtitution, a formidable guardian of 
« the public liberty, and the dignity of the nation, 
46 :The only danger is, that from the influence of faction, 
. and the awe ae is 5 annexed to great names, they may 
| | 6s ve 


1-33.41 
ze prompted to Aetermine before thiy inpuirt, and, to 


| 4. pronounce judgment without examination.” - 


Here is the clue to the whole pamphlet, : The author truſts 
to and wh por the Houſe of Commons, but is afraid their 
mature an juſt examination will be diſturbed by faction. ; 


Now, does he mean Government, by faction? Does he 
mean the majority of the Commons, by fa#ion ? Will che 
Houſe, which is the proſecutor here, ſanction that application of 
the phraſe; or will the Attorney General admit the majority 
to be the true innuendo of faction? I wiſh he would ; I ſhould 
then have | 25/08 ſomething ar leaſt by this extraordinary. de- 
bate; but I have no expectation of the ſort ; ſuch a conceſſion. 
would be too great a facrifice to any proſecution, at a tine 

When eyery thing is conſidered as faction that diſturbs the re- 
* of the Miniſter in Parliament. But indeed, Gentlemen, 
Tome things are too plain for argument. The author certainly 
means my '/#tends, who, whatever qualifications may belong to 
them, muſt be contented with the appellation of faction, while 

they oppoſe the Miniſter in the Houle of Commons; but the 

' Houſe, having given this meaning to the phraſe of faction for 
its own purpoſes, : cannot, in decency change the interpretation, 
in order to convict my client. I take that to be beyond the pri- 


\ 


The ſame bearing upon individual members of the Commons 
and not on the Commons as à body, is obvious throughout. Thus, 

after ſaying, in page 9, that the Eaſt-India Company had 

thanked Mr. Haſtings for his meritorious ſervices (which is 
_ unqueſtionably true,) be adds, ne nn Hh: f 


« That mankind would abide: by their deliberate deci- 
« fion, rather than by the intemperate aſſertion of 2 
«ORE % %%˖ 


This he writes after the impeachment was found by the Com- 
mons at large; but he takes no account of their proceedings; 
imputing the whole to the original Committee, i. e. the 
Committee of Secrecy ; ſo called, I ſuppoſe, from their being the 
authors of twenty volumes in folio, which will remain a ſecret 
to all poſterity, as nobody will ever read them. The ſame con- 

ſtruction is equally plain from what immediately follows : 


The report of the Committee of Secrecy alſo ſtates, 
that the happineſs of the native inhabitants of India 
gr « had 
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the Whole context, he is taken to be 


org. been aus in 


* W of Mr. Burke i EP 2 


K 4 13 


dad been deeply affected, heit confidence in Engliſh 


4 faith and lenity ſhaken and impaired, and the charac- 
« ter of this nation e and e degrad- 


6 ed,” 


* 1 you are th miſled by the eiten of near 


er. For the author, though he is here ſpeaking 
of this Coda. by name, which ch br N for war q the charges 


| 2 b notice of the Houſe, and us 7 continues to do on- 


ward to the next ſelected paragraph; yet by arbitrarilf ſinking 


of the Houle as 


a body, when, in the paſſage next char a by tl 
Ar. wage the accuſers of 


i he from conſidering them as the 2 of the Ho 
Commons, that in the very ſame page he 


charges, not even of the Deb N. 24 


the moſt active and intel Ty = el mf ae ge 
2 On 


 * cutta, and carefully circulated in India *.” 7 
* Mr. William Burke, a con of the Member of rh. . | 


78 dertook this friendly office. | 


| Now, if we were confining theſe paſſvges 5 


cCalumniating a body of gentlemen, many of whom I muſt be 


ſuppoſed bly to keel, or as reflec upon worthy 
bee name I have mentioned, it — give . totally 
different enquiry, which is neither my duty nor your's to ag1- 
e but ſur iy, the more that © deration obtrudes itſelf 

on us, the more clearly it demonſtrates, that the author's 
whole direction was againſt the individual accuſers of Mr. 
Haſtings, and not againſt the Houſe of Commons, which 
merely rulted to the matter they had collected. 5 


Airhough, from a caution which my Gtaation dictates as re- 


Preſenting another, I have thought it my duty thus to point out 


to you the real intention of the author, as it appears by the fair 
conſtruction of the work, yet I proteſt, that in my own 1. 
henſion it is very immaterial, whether he ſpeaks of the Com- 


mittee or of the Houſe, provided on ſhall chink the whole 
volume a bona fide defence of Mr. Haſtings. 'This is the great 
pou Jam, by all my obſervations, endeavouring to eſtabliſh, 

and which I think no man who reads the following ſhort paſſe 


ges 


1 1 


can doubt, Very intelligent perſons have indeed conſidered 
| if entire Þ — got every other ws, 1 TP 


vincceſſary. The bet of then is as follows: | 


« It was known, at that time, chat Mr; Haſtings had 
C not only deſcended from a publie to 2 private ſtation, 
e but that he was perſecuted with accuſations and im- 
<« peachments. But none of theſe ſuffering millions have 
c ſent their complaints to this country: not a figh 
On the contrary, teſtimonies the moſt honourable | 

4 to the character and merit of Mr. Haſtings, have 
© been tranſmitted by thoſe very princes whom he has 
« „ to have 7 with e 


* 
. Gentlemen, we 1 emined to 14 FEI 2 
little; for in examining de, ages were written as 2 


honeſt anſwer to the charges of py ommons, or as a 

tuted defence of a notorious criminal, whom the writer my 
to be guilty, truth becomes. material at every ſtep, For if in any 
 Inflance he be detected d of a wilful miſreprek ys: 1 do 


longer an object of your attention. 


Will che Attorney General nfockett then to Aug the h 
criſy of our author by giving us ſome. detail of the I 
which thoſe perſonal enormities have been eſtabliſhed, and 
Which the writer muſt be ſuppoſed. to have been acquainted 
with? I aſk this as the defender Les Mr. Stockdale, not of Mr. 
Haſting , with whom I have no concern. I am ſorry, indeed, 
10 be 0 often obliged to repeat this protelt; but I really feel 
myſelf embarraſſed with thoſe repeated coincidencies of defence 
| a ich thicken on me as I advance, and which were, no doubt, 
| overlooked by the Commons when they directed this intetlocu- 
| ay enquiry into his conduct. | 


1 aſk then, a as counſel for Mr. Stockdale, Whether, when a 
great ſtate criminal is brought for juſtice at an immenſe expence 
to the public, accuſed of the moſt oppreſſive cruelties, and 

charged with the robbery of princes and the deſtruction of na- 

tions; it is not open to = WOE one to aſk, Who are his accuſers ? 
What are the the e, of theſe ſhockin 

Complaints? 3 are the ambaſſadors or memorials of thoſe 

princes Whoſe revenues he has plundered here are the 

| D 2 witneſſes 


. 
Vitneſſes for thoſe men in whoſe the rights of 
Humanity have —̈ #- en in whoſe peſo — rg the 
blood of the innocent tht in does mo iſe up in retributive judg- 
ment to confound the guilty! Theſe furely are . N 
which, when a — is upon a long, painful, and ex- 
N trial, humanity: has a right to 3 which the plain 
enſe of the moſt unlettered man © om expected to dictate, 
and. * all og aſt UT We 2 more e cnlight- 


When CICERO ched VERRES RET the preat tri- 
ee eee 3 in her pro- 
rinces, the Roman people were not | ſuch enquiries. 

ALL ALL SICILY ſurrounded the forum, demanding jultice upon 
ber planderer and ſpoiler, with tears and i imprecations. It was 


not by the of the orator, but by the eries and tears 
pry miſerable, that Cicero in that illuſtrĩous cauſe. 
VERRES fled from the of his accuſers and their rt 


neſſes, and not from the voice of TULLY ; who, to p 
che fame of his eloquence, publiſhed the five celebrated 
Which were never delivered againſt the criminal, becauſe he had 


Hed from the ed wuh the fight of the perfected and 
the cpr 2 


Kg be hi aer inf Figs ge widdy 


different perhaps they may; Whether they are or not is fo- 


reign to my purpoſe. I am not bound to deny the poſhbili 
of anſwers to ſuch queſtions; I am only rind the — 


fo aft them; Gentlemen, the author in the other which 
1 marked out to your attention goes on thus : i 


* Six Jobn Macpherſon, and Lord gms bis ſuc- 
ceſſors in office, has given the ſame voluntary tri- 
<< bute of approbation to his meaſures as Governor 
* General of India. A letter from the former, dated 
e the 10th of Auguſt, 1786, gives the following ac- 
<« count of our dominions in Afia: The native 

© inhabitants of this kingdom are the happieſt and 
% beft protected ſubjects in India; our native allies 
« and tributaries confide in our protection; che 
* country powers are aſpiring. to the friendſhip of 
„ the Engliſh; and from the King of Tidore, to- 
de + wards New Ounces, | to Timur Shaw, on the 


banks of the Indus, there is not a ſtate that has 
ce not vt . us . of confidence and reſ- 
c pea.” 


Still purſuing the ſame teſt of ſincerity, let us examine this de- 
fenſive allegation. 


Win the Attorney FSR a that ks does. not believe fach | 
u letter from Sir J. Macpherſon ever exiſted ? No: For he 
knows chat it is as authentic as any document from India upon the 
table of the Houſe of Commons. What then is the 2 2 
The native inhabitants of this kingdom, ſays Sir J. Macpherſon, 

writing from the very ſpot,) are the happieſt and beſt protected 

in India, &c. &c. &c. The inhabitants of this Lin 

dom / Of what kingdom ? Why of the very kingdom which Me 
Haſtings had juſt returned from governing for thirteen years, 
and ug the miſ· government and defolation of which, he ſtands 
every day as a criminal, or rather as a ſpectacle before us. 
| This is matter for ſerious reflection; and fu entitles the au- 
_ to. put the queſtion which immediately follows : "oF 


46 Does this authentic account of the whitaiſtraton of 
« Mr. Haſtings, and of the ſtate of India, correſpond 


„ with the gloomy picture of deſpotiſm and deſpair 
* drawn . Committee of OP 1 


Had Pee ha hows even drawn by the Commons itſelf, he 
would have been fully juſtified in aſking this queſtion ; but you 
obſerve it has no bearing on it; the laſt words not only entirely 
deſtroy that interpretation, but alſo the meaning of the very next 
_ paſſage, which js ſelected by the information as criminal, Viz. 


What credit can we give to multiplied and accumulated 
charges, when we find that they Oy from miſ- 
«© repreſentation and falſehood ?”? 


This paſſage, which is charged as a libel on the Commons, 
_ when thus compared with its immediate antecedent, can bear 
but one conſtruction. It is impoſhble to contend that it charges 
miſrepreſentation on the Houſe of Commons that found the im- 
peachment, but upon the Committee of Secrecy juſt before ad- 
verted to, who were ſuppoſed to have ſelected the matter, aud 
brought. it before the whole Houk for judgment, 


I do 


1 


l 


in its genuine ſtare, n makes the 
— 


minds now, 2s when it was firſt read to | 


< thor), is concerning Cheit Sing, the Zemindar of 
<<  Benares. Bulwant Sing, the father of this Rajah, 

* was merely an fuml, oc armer and callecor of the 

«<< revenues for Sujakh wi Dowlah, Nabob of Ou, 

« and Vizir of the Mogul empire. When, on the 

«+ the otlice of V iair, be paid 200,0c0 pounds as 2 

<< gift or nuzzeranah, and 22 dend. cent of = 
— 


ie tie Wen was e ace n a> ak, oe for 


| & {ſucceeded only to his rights and pretenfions. But 


by a funnud grantzd e him by the Nabob Suzan 


* LVewlah in September 1775, through the influencg 
* of Me. RP hte ok + legal title to pro- 
- pert} 


* 
© 
> 


t 2 1 


06 « ein nts wed ante 
ia i dd the rank of Zemindar, About four years 

& after the death of Bulwant Sing, the (Governor 
„ Council propaſed 2 new grant to Cheit Sing, con- 
dis the addition of the ſovereign rights of the mint, 
< and the powers of crimias) juſtice with regard to life 
„ gany as one of their Zemindars ; à tributary ſub- 
« jet; ar feudatory vailal, of the Britiſh-cmpire in 
* Indoſtan, The feudal ſyſtem, which was formerly 
* ſuppoſed to be peculiar to our Gothic anceſtors; has 
„ always prevailed in the Eaſt, In every defeription 
* that form of government, notwithſtanding acci- 
„ dental variations, there are two aſſociatians ex 
_ «© prefied or underſtood ; one for internal fecurity, 
the other for external defence. The King or Na- 
_ * bob, canfers protection on the feudatory baron as 
6 tributary prince, on condition of an annual revenue 
<< commutable for money, in the time of war. The 
<< feudal incidents in the middle ages in Europe, the 
ine paid to the ſuperior on marriage, werdjhip, 


* ralief, &c. correſpond to the annual tribute in Aſia. 


« Military ſervice in war, and extraordinary aids in 


2 88 


1 4 ] 

al When the Governor General of Bengal in 1778, 
„ made an extraordinary demand on the Zemindar of 
* Benares for flve lacks of rupees, the Britiſh empire, 
ein that part of the world, was ſurrounded with ene- 
c mies, which threatened its deſtruction. In 1779, 
a general confederacy was formed among the great 
C powers of Indoſtan for the expulſion of the Engliſh 
e from their Aſiatic dominions. At this eriſis the 
& expectation of 'a French armament augmented the 
general calamities of the country. Mr. Haſtings i is 
46 charged by the Committee, with making his firſt 
e demand under the falſe pretence that hoſtilities had 
4 commenced with France. Such an "inſidious at- 
' < tempt to peryert a meritorious action into a crime, 
tis new even- in the hiſtory of impeachments. On 
de the 7th of July 1778, Mr. Haſtings received pri- 
* yate intelligence from an Engliſh merchant at Caire, 
15 that war had been declared by Great Britain on the 

"7700: 234 of March, and by France on the zoth of April. 
46 Upon this intelligenee, conſidered as authentic, 
it was determined to attack all the French ſettle- 
ments in India. The information was afterwards | 

«6. found to be premature; but in the latter end of 
1 re a erer ee was received from Eng- 


",> 
. 


« engagements tothe hoc, ahh not to a to rut . 

i fon, ſuperviſors have been often ſent into the Zemindaries, who 
have farmed out the lands, and exerciſed authority under the 
»»Duanpee laws, independent of the Zemindar, Theſe circumſtances 
_ * ſtrongly mark their dependence on the Nabob. About a year after 
| * the departure of Mr. Haſtings from India, the queition concerning 
„ the rights of Zemindars was agitated at great length in Calcutta. 
© and after the fulleſt and moſt accurate inveſtigation, the Governor 
Geßeral and Council gave it as their deliberate opinion to the Court 

4 of Directors, chat the property of the ſoil is not in the Zemindar, 
but in the government; and Sy a Zemindat is merely an officer of 
government appointed to collect its revenues. Cheit Sing under- 
Food himſelf to ſtand in this predicament. * 1 am, ſaid he, on 

_ «« various occaſions, * the ſervant of the Circar E and 
ready to obey your ordera.” The name and e of Zemindar is 
1 not . Hindoo, but Mogul llitution,” 


14 J 
a land, authoriſing and appointing Mr. Haſtings to 
4 take the meaſures which he had already adopted in 
ck the preceding month. The Directors and the 
* board of Controul have expreſſed their approbation 
«of this tranſaction, by liberally rewarding Mr. 
4 Baldwyn, the merchant, for ſending the earlieſt 
- < intelligehce he could procure to Bengal. It was 
4 fro "days after Mr. Haftings's information of the 
„*. French war, that he formed the reſolution of ex- 
| «© ating the five lacks of rupees from Cheit Sing, 
«© and would have made ſimilar exat#ions from all the 
_ 6. dependencies of the Company in India, had they 
4 been in the ſame circumſtances. The fact is, that 
90 the great Zemindars of Bengal pay as much to 
c Government as their lands can afford: Cheit Sing's 
„ collections were above N wow pores his rent not 
860 —__ four. 


80 The right of calling: for —— Ade a mili- 


“ tary. ſervice in times of danger being univerſally 
s eſtabliſhed in India, as it was formerly in Europe 
e during the feudal times, the ſubſequent conduct of 
Mr. Haſtings is explained and vindicated, The 
Governor General and Council of Bengal having 

% made a demand upon a tributary Zemindar for 

© three ſucceſſive years, and that demand having been 
reſiſted by his vaſſal, they are juſtified in his pu- 
„ niſhment.. The neceſſities ef the Company, in 
«© conſequence of the critical ſituation of their affairs 
* in 1781, calling for a high fine; the ability of the 
Zemindar, who poſſeſſed near two crores of rupees 
in money and jewels, to pay the ſum required; his 
„ backwardneſs to comply with the demands of his 
« ſuperiors z, his diſaffection to the Engliſh intereſt, 
$ and deſire of revolt, which even then began to ap- 
77 pear, and were afterwards conſpicuous, fully juſtify 


cc Mr. 


1 (0 


(6 


G 1 


4 — avery ſubſequent flop .of his won 

«6 duct. In the whole of his proceedings it is mani- 

485 feſt that he had not early formed a deſign hoſtile to 
„the Zemindar, but was regulated by events which 
e he could neither foreſee nor controp!, When the 

C neceſſary meaſures which he bad taken for ſupport- 
1 ing the authority of the Company, by puniſhing a 

| #* refractory vaſlal, were thwarted and defeated by the 
* barbarous maſſacre of the Britiſh troops, and the 
& rebellion of Cheit Sing, the appeal was made to 

« arms, an unavoidable revolution took place in Be- 

é nares, and the n . . 

& covn deſtruction : | 

-* Hips Ea 2 

2 2 we contig Fass eue am * 

« The deciſion of the Houſe of Commens-0n this 
„charge againſt Mr. Haſtings, is one of the moſt 
* ſingular to be met with in the annals of Parliament, 
The Miniſter, who was followed by the majority, 
5 vindicated him in every thing that he had done, and 

. found him blameable only for what he intended ta 

% ; juſtified every ſtep of his condu??, and crimi- 
„ nated his propoſed intention of converting the crimes 
of the Zemindar to the benefit of the ſtate, by a 
+< fine of fifty lacks of rupees. An impeachment of 
error in judgment with regard to the quantum of a 
„fine, and for an intention that never was executed, 

und never known to the offending party, charac- 

_ 56. teriſes a tribunal Apen "der 1 80 Court of 3-8 
ce Parliament. ” a 
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Gentlemen, N to admit ha ahi Ga might 
aave becn expreſſed in lan guage more reſerved and guarded 

you will look to the ſentiment itſelf, rather than to its dreſs ; to 
the mind of the writer, and not to the bluntneſs with which he 


duay happen to expreſs it, N 


therefore coolly examine this ſuppoſed offence, and ſee what it 


| Firſt, Was not the conduct of the Right Honorable Gentle- 
men, whoſe, name is here mentioned, exactly what it is repre- 
ſented? Will che Attorney General, who was preſent in the 
Houſe of Commons, ſay that it was not? Did not the miniſter 
vindicate Mr. Haſtings in What he had done, and was not his 
_ conſent to that article of the 1 ment founded on the inten- 
non of levying a ſme on the Zemindar for the ſervice. of the 
— beyond the quantum which he the miniſter thought reaſon- 
3 9 6 | 3 


What elſe is this but an impeachment of error in judgment in 
he quantum of afine? 8 * | 


So much for the firſt part of the ſentence, which, regarding 
Mr. Pitt only, is foreign to our purpoſe ; and as to the laſt part 
of it, which impntes the ſentiments. of the miniſter to the majo- 
rity that followed him with their votes on the queſtion, that ap- 
pears to me to be giving handſome credit to the majority for having 

voted from conviction and not from courteſy to the miniſter, To 
have ſuppoſed otherwiſe, I dare not fay, would have been a more 
natural libel, but it would certainly have been a greater ne- - 

The ſum and ſubſtance therefore. of the paragraph is only this : 


iat an im pea chment for an error in ju Ea conſiſtent 


ta 


I ſay without reſerve, ſpeaking merely in che abſtract, and not 
. —5 to decide upon the — of Mr. Haſtings's cauſe, that 
an impeachment for an error in judgment is contrary to the whole 

ſpirit of Engliſh criminal Juſtice, which, though not binding on 
the Houſe of Commons, ought to be a guide to their proceed- 
ings. I ſay that their extraordinary juriſdiction of impeachment, 
ought never to be aſſumed to expoſe error, or to ſcourge misfor- 
tune, but to hold up a terrible example to corruption and” wilful 
abuſe of authority by extra legal pains. oo 


If public men ate always puniſhed with due 2 when 
the ſource of their miſconduct appears to have been ht, cor- 
rupt, and criminal, the public can never fuffer when their errors 
are treated with gentleneſs; for no man from ſuch protection to 
che magiſtrate can think lightly of the charge of r 
when he ſees, by the language of the ſaving judgment, that the 
only title to it is an honeſt and zealous intention. 


Gentlemen, if at this moment, or indeed in any other in the 
| whole courſe of our hiſtory, the people of England were to call 
upon every man in this impeaching - Houſe of Commons, who 
had given his voice on public queſtions, or ated in authority 
civil or military, to anſwer for the iſſues of our councils and our 
wars, and if honeſt ſingle intentions for the public ſervice were 
"refuſed as anſwers to impeachments, we ſhoyld have many rela- 
tions to mourn for, and many friends to deplore. For my or 
part, Gentlemen, I feel I hope for my country as much as any 
man that inhabits it: but I would rather fee it fall, and be buried 
in its rains, than lend my voice to wound any miniſter, or other 
reſponſible perſon, however unfortunate, who had fairly follo 
the lights of his underſtanding and the dictates of his conſcience 
for their preſervation. e e 


Gentlemen, this is no theory of mine, it is the language of 
Engliſh law, and the protection which it affords to every man in 
office, from the higheſt to the loweſt truſts of Government. 


In no one inſtance that can be named, foreign or domeſtic, 
did the Court of King's Bench ever interpoſe its extraordinary 
juriſdiction, by information againſt any magiſtrate for the wildeſt 
departure from the rule of his duty, without the plaingſ and 
cleareſt proof of corruption. To every ſuch application, not ſo 
ſupported, the conſtant anſwer has been, Go'to a ane Jury 
with your complaint. God forbid that a magiſtrate ſhould ſuffer 
from an error in judgment, if his purpoſe was honeſtly to diſ- 
charge his truſt, We cannot ſtop the ordinary courſe of juſtice; 

but wherever the Court has pig | e ſuch a Laie is 
entitled to its protection. I appeal to the noble Judge, and to 
3 every 


Ts) 


- every man Who hears me, for the truth and univerſality of this 
| poſition. And it would be a ſtrange ſoleciſm indeed=to aſſert, 
that in a caſe Where the ſupreme court of criminal juſtice in the 
nation would refuſe to interpoſe an extraordinary though a legal 
juriſdiction, on the principle that the ordinary execution of the 
ws ſhould never be exceeded, but for the puniſtiment of malig- 
vant guilt, the Commons in cheir judicial capacity, growing out 
of the ſame conſtitution, ſhould reject that principle, and ſtretch 
them till further by a juriſdiction ſtill mere ecrentric.— Many 
impeachments have taken place, becauſe the law could not ade- 
1 objects of them; but whoever heard of one 
Der - 


becauſe the 1 would not _ 
kigher 


them? Many impeachments have been adopted for a 
example than a profecution in the ordinary Courts, but ſurely 
never for a different example. The matter therefore, in the of- 
fenſive paragraph, is not only an indiſputable truth, but a truth 
in the propagation of which we are all deeply concerned. 


Whether Mr. Haſtings, in the inſtance, acted from corruption, 

or from zeal for his employers, is what I have nothing to do 

with; it is to be decided in judgment; my duty ſtops with wiſh- 

ing bim, as I do, an honourable (deliverance. Whether” the 
Miniſter or the Commons meant to found this article: of the 
impeachment; on mere error without corruption, is likewiſe fo- 
reign to the purpoſe; The author could only judge from what 

was faid and done on the occaſion. He only ſought to guard 
the principle which is a common intereſt, and the rights of 
Mr. Haſtings under it; and was therefore juſtiſied in publiſh- 
ing, that an impeachment, founded in error in judgment, was 

to all intents and purpoſes illegal, unconſtitutional, and unjuſt. 
Gentlemen; it is now time for us to return again to the work 
ere, 09h pt it 7 2944 Ren 


The author, having diſcuſſed the whole of the firſt article 
through ſo many pages, without even the imputation of an in- 
correct or intemperate expreſſion, except in the eoncluding 
paſſage, the meaning of which I truſt T have explained, goes on 
with the ſame earneſt diſpoſition to the diſcuſſion of the ſecond 
charge reſpecting the moon df Oude, which occupies eight- 
een pages, not one ſyllable of which the Attorney General has 
read, and on which there is not even a glance at the Houſe of 
Commons; the whole of this anſwer is indeed ſo far from being 
a mere cloak for the introduction of ſlander, that I aver it to be 
one of the moſt maſterly pieces df writing I ever read in my 
life: from thence he goes on to the charge of contracts and 
falaries, which occupies five pages more, in which there is not a 
glance at the Houſe of Commons, nor a word read by the Attorney 
Ceneral. He afterwards defends Mr. Haſtings againſt the 
= | pines charges 
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appeal to his readers. 


og and 1 
your private 


author having diſcuſſed all the 


is too ſtriki 
iums them; all up with this ſtriking 


Wever 


am f. a; 
over page þ I muſt truſt to 


« The 


#1 | 
«© The authentic ſtatement of facts which has been 
given, and the arguments which have been employ- 
„ ed, are, I think, ſufficient to vindicate the character 
and conduct of Mr. Haſtings, even on the maxims 
„ of European policy, When he was appointed 
? 2 nerdy mera 
© a diſcretionary power to promote the intereſts of 
de the India Company, and of the Britiſh empire in 
4 that quarter of the globe. The general inſtructi- 
* ons ſent to him from his conſtituents were, © That 
| © jn all your deliberitions and reſolutions, you make 
| © the ſafety and proſperity of Bengal your principal 
ee ee 
& poſſeſtons and revenues of the Company. His 
4 ſuperior genius ſometimes acted in the ſpirit, rather 
<c than complied with the letter, of the law: but he 
_ « diſcharged the truſt, and preſerved the empire com- 
- < mitted to his care, in the ſame way, and with 
greater ſplendor and ſucceſs than any of his pre- 
©. deceſſors in oſſice: his departure from India was 
| 5 mmaokne} with: the lamentations- of tha natives, and 
tze gratitude of his countrymen; and on his return 
© to England, he received the cordial congratulations 
of that numerous and reſpectable ſociety, whoſe 
. FO AER SNSins 
* had protected and extended.” | 


Gentlemen, if this be a wilfally falſe account of the inſtruRtions 
given to Mr. Haſtings for his „and of his conduct 
under them, — of this defence deſerve the 
ſerereſt puniſhment, for a mercenary impoſition on the 
But if it be true that he was directed to make the ſafety and 


$ of Bengal the firſt object of his attention, and that 
under his adminiſtration it has been fafe and proſperous : if it 
be true that the ſecurity and tion of our poſſeſſions and 
revenues in Aſia was out to him as the great leading 
principle of his government, and that theſe poſſeſſions and reve- 
nues, amidſt unexampled dangers, have been ſecured and pre- 
ſeryed ; _ 2 queſtion may be unaccountably mixed with your 


| conkdgrations 
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| conſideration, much beyond-the:conſequence of the preſent pro- 


ſecmigns inyolring.pervays the merits of the impeachment itſelf 


which gave it birth ; à queſtion which the Commons, as proſe- 
cutors of Mr. Haſtings, ſhould in common prudence have 
avoided; unleſs that, regretting tbe unwieldy Jength of their 
proceedings againſt him, they wiſhed to afford him the o - 
nity of this * range atiomalous defence.— For although I am 
neither his counſel; nor deſire to have any thing to do with his 


innocence ; yet in che Collateral. defence of my. client, I am 


driven to (tate matter which may be conſidered by mani as hoſtile 
to the impeachment, For if our dependencies have been ſecur- 
ed, and their intereſts promoted, I am driven in the Yefence of 
my client, to remark, that. it is mad and — us to bring to 
the ſtandard of juſtice and humanity, the exerciſe of a dominion 


founded upon violence and terror. Tt may and muſt be true, 
that Mr: Haſtings has repeatedly offended-againſt the rights and 


eee e if, be was the fachſid depury 


of a power which could n n | 
trampling upon both: He may and muſt have offended againſt 


nature had given it: 


d not maintain itſelf for an hour, without 


the laws of God and nature, if he was the faithful »yiceroy af 


— 


_ could only be upheld. by alternate ſtratagem 


have been by the knavery and ſtrength of civilization, ſtill occa , 
ſionally (tart up in all the vigour and intelligence of nature. To 


. 


had given it:? He may and muſt have preſerved that unjuſt 
dominion over 4 timbrous and abfect nation, by” a terrifying, 


an empire yreſted Wine to whom God and 


overbearing, / inſulting ſuperiority, if he was the faithful admi- 


niſtrator of your government, which having no root in conſent 
or affection, no foundation in ſimilarity of intereſts, nor ſupport 
from any one principle Which cements men together in ſociety, 
and res. The un- 

happy people of India, feeble and effeminate as they are from 
lone s of their climate, and ſubdued and broken as they 


be governed at all, they muſt be governed with a rod of iron; 


and our empire in the Eaſt would over and over again have been 


loſt to Great Britain if civil ſkill and military proweſs had not 
united their efforts to ſupport an authority which heaven never 
gave, by means which it never can ſanction. 5 1 e fh 


# 


Gentlemen, I think I.can obſerve that you are touched with 


this way of conſidering the ſubject; and I can account for it. 


I have not been conſidering it through the cold medium of books, 
but have been ſpeaking of man and his nature, and of human 
dominion, from what I have ſeen of them myſelf among(t re- 


luuctant nations ſubmitting to our authority. I know What they 


feel, and how ſuch feelings can alone be repreſſed. I have heard 


them in my youth from a naked ſavage, in the indignant cha- 


rater of a prince ſurrounded by his ſubjects, addteſſing the Go- 
vernor of a Britiſh colony, holding a bundle of licks iq ins 
| als SO | and, 


9 . 
hand, as the notes of his unlettered eloquence. e Who is it, 


ſaid the jealous ruler over the deſart encroached upon by the reſt: 


leſs foot ofi Engliſh adventure Who is it that cauſes this river 
* to riſe in the high mountains, and to empty itſelf into the 


ocean? Who is it that cauſes to blow the loud winds of win: N 
<<. ter, and that calms them again in the ſummer? Who is it that 


* rears up the ſhade of theſe lofty foreſts, and blaſts them with 
« the quick lightning at his pleaſure ? The ſame Being whos gave 
<«<toyona _— on the other ſide of the waters, and gave 
<« our's to us; and by this title we will defend it,” faid the war- 
_ rior, throwing down his tomohawk upon the ground, and raifing 
the war ſound of his nation. Theſe are the feelings of ſubju- 


will controul where it is in vain to look for affection. 
Theſe refletions are the-otily antidotes tö thoſt anathemas of 


ſuperhuman eloquence, which have lately ſhakeri theſe walls that 
ſurround us; but which it unaccountably falls to my province, 


ted man all round the globe; and depend upon it, nothing but 


whether will or no, a little to ſtem the torrent of; by reminding 0 


you that you have a 1 Aſia, which cannot be main- 


tained by the finer ſympathies of life, or the practice of its chari- 
ties and affections: What g ö 


by two hundred thouſand men, with artillery, cavalry, 
calling upon you for their dominions which you have 
robbed them of? Juſtice may, no doubt, in ſuch a caſe forbid the 


levying of a fine to pay a revolting ſoldiery : a treaty may ſtand - 
in the way of encreaſing a tribute to keep up the very exiſtence 


of the government; and delicacy for women may forbid all en- 


trance into a Zenana for money, whatever may be the neceſſity _ 


for taking it,—All theſe things muſt ever be occurring. But 


under the preſſure of ſuch conſtant difficulties,” ſo dangerous to 
national honour, it might be better perhaps to think of effectu- 
ally ſecuring it altogether, by recalling our troops and our mer- 


_ chants, and abandoning: our Oriental empire. Until this is 


done neither religion nor philoſophy can be preſl ed very far 
Into the aid of KT. and puniſhment If England, from 


will they do for you when ſyyro _ | 
d ele- 


a luſt of ambition and dominion, will inſiſt on maintaining deſ- 


pon rule over diſtant and hoſtile nations, beyond all compari- 
fon more numerous and extended than herſelf, and gives com- 


miſſion to her viceroys to govern them with no other inſtrue- 
tions than to preſerve them, and to ſecure permanently their 


revenues; with what, colour of oonſiſtency or reaſon can ſut 
place herſelf in the moral chair, and affect to be ſhocked at 

the execution of her own orders; adverting to the exact mea- 
ſure of wickedneſs and injuſtice neceſſary to their execution, and 
complaining only of the exceſs as the immorality, conſidering her 


authority as à diſpenſation for — the commands of God, 


and 


. . ¾—vdl . DG. Dae 


foil. 


and the breach of them as only puniſhable when contrary to 
the ordinances of man, n 09 oe ON So 


Gentlemen, ſuch a proceeding begets ſerious reflections. It 
would be better perhaps for the maſters and the ſervants of all 
fuch governments, to join in ſupplication, that the great Au- 
thor of violated humanity may not confound them together in 


_ . Gentlemen, I find, as I faid before, I have not ſufficient 
ſtrength to go on with the remaining parts of the book. T hope, 
however, that notwithſtanding my omiſhons you are now com- 
pry ſatisfied, that whatever errors or. miſconceptions may 
ve miſled the writer of theſe pages, the juſtification of a per- 
arp | 7 to be 3 perk _— accuſers — 
: to the public, was the ſingle object of his contempla- 
tion. If I have ſucceeded in that object, every purpoſe which 


It only now remains to remind you, that another conſiderati- 
on has been 3 you, and no doubt, will be 
inſiſted on nt ill be told, that the matters which 
1 have been juſtifying as legal and even meritorious, have there- 
fore not been made the ſubject of complaint; and that what- 
ever intrinſic merit parts of the book may be or even 
admitted to poſſeſs, fuch merit can afford no juſtification to the 
ſelected paſſages, ſome of which, even with the context, carry 
the meaning charged by the information, and which are inde- 
cent animadverſions on authority. | | 


Gentlemen, to this I would anſwer ({till proteſting as I do 
_ _ againſt the er of any one of the innuendos) that if you 
are firmly perſuaded of the ſingleneſs and purity of the author's 
intentions, you are not bound to ſubje& him to infamy, becauſe, 
in the zealous career of a juſt and animated compoſition, he 
— * to have tripped with his pen into an intemperate ex- 
preſſion in one or two inſtances of a long work. If this ſevere 
duty were binding on your corlſciences,. the liberty of the preſs 
would be an empty ſound, and no man could venture to write on 
any ſubject, however pure his purpoſe, without an attorney at 
one elbow, anda counſel at the other. 7 


From minds thus fubdued by the terrors of puniſhment, there 

C duld iſſue no works of genius to expand the empire of human 
renſon, nor any 28 compoſitions on the general nature of 
government; by the help of which, the great commonwealths 
of mankind have founded their eſtabliſhments z much leſs or | 
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. of china to ere! conjanturs, 
by which, from ume to time, our own "conſtitution, by the 
1 


C 


lization muſt be extinguiſhed : for men cannot communicate 


their free thoughts to one another with a laſh held over their 


It is the nature of every thing that is great and uſeful, both in 
the animate and inanimate world, to be wild and irregular; and 
ws muſt be contented to take them with their. alloys which belong 

to them or live without them. Genius breaks from the fetters of 

criticiſm, but its wanderings are ſanctioned by its majeſty and 
wiſdom, when it advances in _ ſubje& it to the critic, 
and you tame it into dulneſs. Mighty 

banks in the winter, ſweeping away to death the flocks which are 


rivers break down their 
fattened on the ſoil that tilize in the ſummer: The few 


map be ſaved by embaiikments from drowning, but the flock muſt 


periſh for hunger. Tempeſts occaſionally ſhake our dwellings, 


and diſſipate our commerce; but they ſcourge before them the 
lane elements, which without them would ſtagnate into peſti- 
| e. e 8 e 22 1 


Ia like manner, Libe herſelf, the laſt and beſt gift of 
God to his creatures, muſt be taken juſt as ſhe is; you may 


pare her down into baſhful regularity, and ſhape her into a 


perfect model of ſevere ſcrupulous law, but ſhe will be liberty 
no longer; and you muſt be content to die under the laſh of 
this inexorable juſtice which you have exchanged for the ban - 


n TRIS. | 
If it be aſked where the line to this indulgence and impu- 


7 


nity is to be drawn; the anſwer is eaſy. The liberty of the 
preſs on general ſubjes comprehends and implies as much ſtrict 


obſervance of poſitive law as is conſiſtent with perfect purity of 
intention, and equal and uſeful ſociety ; and what that latitude 


| iin cannot be e --=50 in the abſtract, but muſt be judged of | 


in the particular inſtance, and conſequently upon this occaſion 
mult be judged of by you, without forming any poſlible prece- 
dent for any other caſe ; and where can the judgment be poſſi- 


bly fo fafe as with the members of that ſociety which alone 
| CO if the writing is calculated to do miſchief to the 
p IC, | i <3 ; Tr | ; : 
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52 1 8 
You muſt. therefore. try the book by that criterion, and fay 
whether the publication was premature and. offenſive, or, in 


other words, whether the publiſher was bound to have ed 
it until the public ear was anticipated and and abuſed, and every 


avenue to the human heart or underſtanding ſecured and blocked 


Es I ſee around me thoſe, by whom, by and by, Mr. Haſtin g3- 


will be moſt ably and eloquently defended * ; but I am ſorry to 
remind my friends, that but for the right of ſuſpending the 
public judgment concerning him till their ſeaſon of exertion 
"Re round, the tongues of angels would be inſafficient for the 


Gentlemen, I hope I have now performed my duty to my 
chent; I ſincerely hope that I have; for, certainly, if, ever 
there was a man pulled the other way by his intereſts and affec- 
tions, if ever there was a man who ſhould have trembled at 
the ſituation in which I have been placed on this occaſion ; it 


is myſelf, who not only love, honour, and reſpect, but whoſe 


future hopes and preferments are linked from free choice with 


thoſe who, from the miſtakes of the author, are treated with 

ſeverity and injuſtice Theſe are ſtrong retardments ; 
bak have been urged on to activity by confiderations, which 
can never be inconſiſtent with honourable attachments, either 


in the political or ſocial world; the love of juſtice and of li- 


berty, and a zeal for- the conſtitution of my country, which 
is the inheritance of our poſterity, of the public, and of the 
world. 1 4 5 


Theſe are the pactives which bave animated me is defence of 


this perſon, who was an entire ſtranger to me; whoſe ſhop I 
never go to; and the author of whoſe publication, as well as 


4 Haſtings who is the object of it, I never ſpoke to in my 

„ 1 50 
One word more, Gentlemen, and I have done. | Every hu- 

man tribunal ought to take care to adminiſter juſtice, as we look 


| hereafter to have juſtice adminiſtered to ourſelves. Upon the 
principle which the Attorney General prays ſentence upon my 


client, God have mercy upon us,—Inſtead of ſtanding before 
him in judgment with the hopes and conſolations of Chriſtians, 
h call upon the mountains to cover us ; for which of us 
can preſent for omniſcient examination, a pure, unſpotted and 
faulcleſs courfe.—But I humbly expect that the benevolem Au- 


Mr. Law, Mr. Plumer, and Mr. Dallas. 


thor 


„ © 1&2 
or of our being will judge us as J have been pointing out for 
. 7 example.— Holding up the great volume of our lives in 

is hands, and regarding the general fcope of them; if he diſ- 
covers benevolence, charity, and goodwill to man beating in 
the heart, where he alone can look; If he finds that our con- 

dud, though often forced out of the path by our infirmities 
has been in general well directed; his all-ſearching eye will af- 
furedly never purſue us into thoſe. little corners of our lives, 
much lefs will his juſtice ſelect them for puniſhment, without 
the general context of our exiſtence; by which faults may be 
| ſometimes found to have grown out of virtues, and very many 
of our heavieſt offences to have been grafted by human imper- 
fection, upon the beſt and kindeſt of our affections. No, gen- 
tlemen, believe me, this is not the courſe of divine juſtice, or 
there is no truth in the Goſpels of Heaven.—If the general 
tenor of a man's conduct be ſuch as I hare repreſented it, he 
may walk through che ſhadow of death, with all his faults 
about him, with as much chearfulneſs as in the common paths 
of life; becauſe he knows, that inſtead of a ſtern accuſer to ex- 

ſe before the Author of his nature thoſe frail paſſages, which 
fike the ſcored matter in the book before you chequers the vo- 
lume of the brighteſt and beſt-ſpent life, his mercy will obſcure 
them from the eye of his purity, and our repentance blot them 
out for aver, * | 


All this would I admit be perfectly foreign, and irrelevant, if 
you were fitting here in a caſe of property between man and 
man, where a ftri& rule of law muſt operate, or there would 


be an end in that caſe of civil life and ſociety, Es 
It would be equally foreign, and {till more irrelevant, if ap- 
plied to thoſe ſhameful attacks upon private reputation which 
are the bane and diſgrace of the preſs ; by which whole fami- 
lies have been rendered unhappy during life, by aſperfions cruel, 

ſcandalous and — _ SUCH LIBELLERS remember, that 
no one of my principles of defence can at any time or upon any gc- 
cafion ever apply to 0 THEM from puniſhment 5 becauſe ſuch 


conduct is not only an infringement of the rights of men, as 


they are defined by ſtrict law, but it abſolutely incompatible with 
honour, honefly, or miſtaken good intention. 


On ſuch men let the Attorney General bring forth all the ar- 
tillery of his office, and the thanks and bleſfings of the whole 
ublic will follow him. Bart this is a totally different caſe. 
Whatever private calumny may mark this work, it has not been 
made the ſubje& of complaint, and we have therefore nothing to 
do with that, nor any right to conſider it. e 


We 


— 54 J 

oe are trying whether the public could have been conſidered. 
as offended and endangered, if Mr. Haſtings himſelf, in whoſe 
lace the author and publiſher have à right to put themſelves, 

d, under all the circumſtances which have been e 
eompoſed and publiſhed the volume under examination. That 
queſtion cannot, in common ſenſe be any thing reſembling ꝗ que 
| tron of Law, but is a 1s eſtion of vac, to be decided on 
o prineiples which I have hambly recommended. I therefore 
alk of the Court, that the book itſelf may now be delivered to 
you. Read it with attention, and as you bs it pronounce yout 
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Ma. ArTornty GENERAL. 


M learned friend and I ſtand very much contraſted with 
each other in this cauſe. —To him en inſinite eloquence, 
great ingenuity, and power of perſuaſion, beyond that which I 
almoſt ever knew fall to any man's ſhare, and a power of lan- 
guage greater than that which ever met my ear. „„ 


In his ſituation, it is not only permitted to him, but it is 
. commendable in him, it is bis duty to his client, to exert all 
' thoſe faculties, to comprehend every poſhble topic that by the 
- utmoſt ſtretch of ingenuity can poſſibly be introduced into the 
moſt remote connection with this cauſe. * I on the other hand, 
entlemen, muſt diſclaim thoſe qualities which I aſcribe to my 
learned ee e that ingenuity, that eloquence, and 
that power of words; but if they did belong to me, we ſtand 
contraſted alſo in this circumſtance, that I durſt not in my pre- 
ſent fituation uſe them, whatever little effort I might make to that 
effect in a private cauſe, and acting the part ſimply of an advo- 
cate yet all that I muſt abandon, by recollecting the ſituation in 
which I ſtand, which is not that ſimply of an advocate. | 


Gentlemen, however unworthily, ſo it is, that I ſtand in the 
ſituation of, I believe I may fay, the firſt officer of his Lord- 
ſhip's Court; therefore the utmoſt plain dealing, the plaineſt 
common ſenſe, and cleareſt argument that I can uſe, the utmoſt 
bona fide's with the Court and Jury, are the duties incumbent 
upon me. ee 2 | 


In chat ſpirit therefore, gentlemen, you will not expect from 
me the 2 of my = in-any other way than by the moſt 
temperate obſervation, and by the moſt correct and faireſt rea» 


ſoning in my power. 
| | One 
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One ſhould have thought from the general turn of my learned 
friend's arguments, that I had in this information imputed it as 


a crime to the deceaſed gentleman whom he has named, and 
whom I think I hardly recolle& ever to have heard named be- 
fore, that I had imputed to him as an offence, merely that he 
nv" in defence of Mr. Haſtings ably and eloquently, as is 

erted, PR | cn 


My learned friend has faid, that I have picked out paſſages 
* 


here and there diſconnected and disjointed, and have omitte 


vaſt variety of other paſſages. I hardly think that the ſecond 
obſervation would have been made, had it not been for the ſake 
of his firſt, but inaſmuch as I ſtudiouſly avoided and would inſert 


no one ſingle line that conſiſted of fair reaſoning and defence for 
Mr. He inaſmuch as it was no part of my duty ſo to do; 


he has exculpated me by ſaying, that loading an information with 


that which was not immediately to the point, was a thing which 
1 avoided with propriety, VVV 


This book, as my learned friend himſelf has deſeribed it to 
you, and read the wur, part, conſiſts of many different heads; 
it confiſts of an hiſtorical narration of facts, with that I do not 
quarrel.—It conſiſts of extracts from original papers, with that 


do not quarrel.—It conſiſts of arguments, of reaſoning, and 
of very good declamation, with that I do not quarrel.— But it 


conſiſts alſo of a ſtain, and a deep ſtain, upon your repreſenta- 
tives in Für 07. Or i frog a ey nr 
| | 1 


My learned friend ſays that this is written with a friendly zeal 
for Mr. Haſtings. I commend that zeal ; but at the ſame time 


you will permit me to diſtinguiſh, if that could avail, between 
the zeal of an author for Mr. Haſtings, and the. cold lucrative 
motives of the printer of that author's work. It is the duty of 
that printer to have that work reviſed by fome one elſe, if he has 
not the capacity to do it himſelf, to ſee that poiſon does not cir- 


_ culate among the public. It is his bounden duty to do that; zeal 


cannot excuſe or exculpate the author, much leſs the mechanical 
printer ; though perhaps if this had been ſhewn in manuſcript as 
the work of a zealous friend, great allowance might have been 


made for that zeal, =. 


My learned friend, for the purpoſes of argument, deviated 


into almoſt every field that it was poſſible for knowledge ſuch as _ 


his—for reading, experience, knowledge of human nature, and 


every thing that belongs. to it; he hag deviated into it at great 


length, and nine tenths of his argument conſiſted of it. Inftead 
of that, what is this queſtion—the coldeſt, the dulleſt, the drieſt 


of all poſſible queſtions ; it is neither more nor leſs than this, 
e 7 | Whether 


% 


1 7 | 
Whether when the great tribunal of the nation is carrying on its 
moſt ſolemn proceeding, for the benefit and for the intereſts of 
the nation, while that is depending, and not yet finally con- 
_ "cluded, the accuſers, the Houſe of Commons, who carry up 

their impeachment to the Houſe of Lords, are ſlandered by be- 
ing called perſons acting from private and intereſted animoſity; 
perſons who ſtudiouſly, when they find à meritorious ſervant of 
the country come home crowned with laurels, (as it is exprefſed,) 
are ſure to do what? To impeach and to ruin him. 


- IT ſhall alfo ſtudiouſſy avoid any thing reſpecting politics or 
party. I ſhall ſtudiouſſy avoid any thing reſpecting the conduct 
of any men in another plaee; and my learned friend will excuſe 
me alſo, if I don't ſtate my wm. 


_ + Theſe T avoid for this reaſon, that when we are within theſe 
-walls, we are to betake oyrſelves to the true and genuine princi- 
ples of our law and conſtitution ; it is not that a picture of op- 
_ preſſion of one man is to juſtify the calumniating other men; it 
will juſtify the defending that man, but it will not juſtify a ſtain 
upon the Houſe of Commons of this country. And, gentle- 
men, ſurely this author, conſiderable as he is as a man acquaint- | 
ed with' compoſition, betrays himſelf the cauſe of Mr. Haſtings, 
as I ſhould think; at leaſt he does Mr. Haſtings no ſervice, by 
deſerting and abandoning the declamation, and the reaſoning, of 
which he ſeems to be a conſiderable maſter, and-deviating ints 
ſlander and calumny upon the Houſe of Commons, the accuſers 
of that gentleman. | „ . 


My learned friend has uſed an analogy, and he ſays the Houſe 
of Commons is a Grand Jury; I cloſe with him in that analogy 
I aſk you, as lovers of good order, as men delirous of repref- 

ſing licentiouſneſs, as perſons who wiſh that this country ſhould 
be decently and well governed, whether you would endure for 

an inſtant, if this were an information againſt a defendant, who 

publiſhed that a Grand Jury found that bill, not becauſe they 
thought it a right thing that the perſon accuſed ſhquld be put upon 
his tial, but that they found the indictment againſt him becauſe 
he was meritorious, that they did it from principles of private 
_ animoſity, and not with a regard to public juſtice. 


If an indictment was brought before you for a ſlander of that 
| ſort upon a Grand Jury, could you heſitate an inſtant, in ſaying 
that it was reprehenſible, and a thing not to be endured ? why 
then, if the whole repreſentatives of the nation are acting in that 
capacity, if after many years inveſtigation they bring charges 

againſt any individual, is it any apology, juſtification it cannot 
be, for the author of this in his zeal for his friend, to tack to it 

| | | that 
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the country, moſt man | 
cauſe; which was, that when ſuch miſchief as this is in a b 
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that which muſt be a diſgrace to the country if it be true, and 
7 — on 3 


therefore muſt not be circulated by whatever. 


The commendation which even my learned friend has beſtowed 

upon this work, the paſhonate and animated manner in which he 

has recommended it to your peruſal, and that of every man in 
Heſtly proves what I ſtated. in quay Gary 


written by a perſon of no mean abilities, it comes recommended. 


to, and in fact miſleads the beſt underſtandings in the country. 
I leave any man to judge of what ' muſt be the miſchievous ten- 


den y of that, compared with the ſquibs, paragraphs,- and idle 
traſh of the day, which frequently die away with that day. 
Upon this principle certainly it was that thoſe paſſages which 1 


ſclected and put into this information, and which immediately 


regard the Houſe of Commons, naturally gave offence to the 
Houſe: they felt themſelves calumniated and aſperſed, and de- 


ſerving redreſs from a Jury. 


My learned friend ſays— Why don't the Houſe of Commens 
themſelves puniſh-it? Is that an argument to be uſed in the mouth 


of one who recommends clemency ? Does he recommend the 


iron hand of power coming down upon a man of this ſort, and 


not temperately, wy, judiciouſly bow to the common law of 
"this country, and ſay let him be dealt with by that common law? 
here he will have a ſcrupulouſly impartial trial; there he will 


have every advantage that the meaneſt ſabje& of the country is 
imitled to. . | | „„ 


But, ſays my learned friend, paſſages are ſelected from diſtant | 


pages and tacked together ; the content between mult explain 
che meaning of thoſe paſſages ; and he compares it to taking one 


half of a ſentence, and tells you that if any man ſhould fay, 


there is no God, taking that part alone, he would be a blaſ- 
phemer ; taking the whole verſe, that the fool hath ſaid in his 


cart there is no God, in that ſenſe it becomes directly the reverſe 
of blaſphemy Now has he found any one garbled ſentence in 
the whole courſe of this information? Is not every one a clear, 


diltinct, and ſeparate propoſition? 


On the contrary, when he himſelf accuſes me, not perſon- 
ally but officially, of not having ſtated the whole of this vo- 
lume upon record, and undertaking to ſupply my defects, he 
miſſes this very ſentence: 0 e wink 


„ Aſſertions ſo hardy, and accuſations ſo atrocious, 


e ought not to have been introduced into the preamble 
MR WY « of 


I 9 ] 
ee of an impeachmeut, befor e an aſſembly ſo reſpecta- 
se ble as the Houſe of Peers, without the cleareſt and 


« moſt uncontrovertible evidence. In all tranſactionss 
of a political nature there are many concealed move- 1 


ee ments that eſcape the detection of the world; but 
there are ſome facts ſo. broad and glaring, ſo 
 *.conſpicuous-and-prominent;” as to ſtrike the general 
e eye, and meet the common level of the human un- 
de derſtanding.” hs ey Being 


Now, Gentlemen, I only adduce this to ſhew, that it is 
poſſible that two leaves may be turned over at once, on the de- 
fendant's ſide of the queſtion; and likewiſe to ſhew you that 1 

have not, for the purpoſe of accuſation, culled and picked out 

every paſſage that I might have picked out, or every one that 1 
would bear an offenſive conſtruction; but have taken thoſe pro- | : 

minent parts: where this author has abandoned the -purpoſe my 4 

earned friend aſeribes to him, that of extenuating the guilt im- 4 
puted to Mr. Haſtings, and of ſhewing that he had merit with 

the public, rather than demerit ; and to ſh:w that have betaken 
myſelf to the fifth head of his work, as I enumerated them be- 

fore, where he does not content himſelf with executing that 

purpoſe, but holds out the Houſe of Commons as perſons ac- 
tuated by private malice, not only in the eyes of the ſubjects of 
this country, but alſo to ſurrounding nations, whoſe eyes are 

unqueſtionably upon this country, throughout the whole courſe of 
the proceeding. JJFCCCCCVTCTſTT i Wes 


I would aſk you, whether any reaſonable anſwer has been 
2 mo to the interpretation, which I put upon the various paſſages 
in this book ? | Oe VP PERS Ol 
Phe ſirſt of them, I admit with my learned friend, is ſimply 
an introduction; and is ſtated in the information, merely to ſhew 
that the author himſelf knew the poſition and ſtate of things; 


that the impeachment had been carried up to the Houle of 
Lords, and was there depending for their judgment. 


Then, afier having reaſoned ſomewhat upon the introduction 
to theſe ſeveral articles of impeachment, and after having ſtated 
that theſe had been circulated in India, he goes on to lay, 

„Will accuſations, built upon ſuch a baſeleſs fabric, 

_ $f prepoſleſs the public in favor of the impeachment ? 

CEN oe, deere „What 


R + 
— 


— * 2 — — = n 
e- Fae! * * . = 24 
OS _—— 2 — 4, — Fo —2 « — 
ap TL - 2 —— 
— ee rd nee —— ͤ— — — —_—— — - 
o 


—_— 
—— pe 


methane — 


4 
* 
1 
1 
A 
ve 
{ 
: 
* 
4 


information imputes 


the Houſe of Commons is compoſe 


EN YE 
What credit can we give to multiplied and accu- 
* mulated charges, when we find that they originate 
<< from miſrepreſentation and falſhood ? 


My learned friend himſelf told you, in 2 ſubſequent part of 
his ſpeech, that thoſe accuſations originated from an aps ek | 


which laſted two years and a half by a Secret Committee of the 


Houſe of Commons, (of which 1 myſelf was a laborious 
member) if that be ſo, what pretence is there here for impreg- 
nating the public with a belief. that from falſe, ſcandalous and 
fabricated materials, thoſe charges did originate ? Is not Fo . 
giving a directly falſe impreſſion to the public from that which is 


true? Are not thoſe to be protected from ſlander of this ſort, 


who take ſo much pains to inveſtigate what appears to them in 


the reſult to be a fit matter not for them to decide ultimately 


upon, but to put in a courſe of trial, where ultimately juſtice 


Has my lame friend attempted pte an lanation er eber 5 
interpretation, to be = upon theſe ch Rip 4. that which the 
10 If after exerting all your efforts in the cauſe of your 

„ country, you return covered with laurels, and 

„ crowned with ſucceſs; if you preſerve a loyal at- 

« tachment to your Sovereign, you may expect the 

e thunders of parliamentary vengeance ;=you will 

certainly be impeached and probably be undone.” 

Is it to be fad, and circulated in print ll over the world, tha 


of ſuch materials that ex- 
actly in proportion to a man's merit is their injuſtice and inhuman - 


K Ils that to be ſaid or printed freely, under the pretext 


at the author is zealous in the intereſt of gentlemen under 
misfortune? RE RET 5 


— 


But ĩt is ſaid there are forty libels. every da publiſhed againſt | 
this gentleman, and no one is permitted to defend him. Let 


all mankind defend him: Let every man that pleaſes write 
what he will, provided he does it within the verge of the law, if 
he does it as a manly and good ſubject, confining himſelf to rea- 


ſonable and good argument, 


My learned friend ſays, If you ſtop this, the preſs is gagged ; 


that it never can be ſaid with impunity, that the King and the 
| conſtable 


conſtable are in the fame predicament— The King and the con- 
| ſtable are in one reſpect in the ſame predicament, with infinite 
difference in the gradation, and an infinite difference in the 
compariſon; but without all queſtion, both are magiſtrates: 
the one the higheft, to whom we look with awe and reverence; 
but though of the ſame genus, not of the fame ſpecies; that 
___ everlaſtingly ſaid in this country, and everlaſtingly will 


But is this the way to ſecure the liberty of che preſs, that at 
the time when the nation is ſolemnly engaged in the inveſtigation 
of the conduct of one of its firſt ſervants, that that ſervant 
ſhould. not only be defended by fair argument and reaſon, as far 
as it goes, but that his accuſers are to be charged with malice, 

and perſonal animofity againſt that individual? 1 


If the audatious voice of ſlander ſhould go fo high as that, 
' who is there that will ever undertake. to be an accuſer in 
this country? I am ſure I for one, who ſometimes am called up. 
on (I hope as ſparingly as public exigency will admit of to exer- 
ciſe that odious and diſagreeable _ would with pleaſure fa- 
crifice my gown, if I ſaw it eſtabliſhed that even the higheſt 
accuſers that this country knows are under the pretence of the 
defence of an individual to be vilified as theſe accuſers are : Can 
ſubordinate accuſers expect to eſcape? e 


Gentlemen, give me leave _ to remind you, that nothing 
can ever ſecure a valuable bleſſing ſo effectually as by enforcing 
the temperate, legal, and diſcreet uſe ef it; and it cannot be 
neceſſary for the liberty of the preſs, that it ſhould be licentious 

to ſuch an extreme. Believe me, that if this country ſhould be 

worked up, as I expreſſed it 8 to a paroxyſm of diſguſt 
againſt the licentiouſneſs of the preſs, which has attacked all 

_ ranks of men, and now at laſt has mounted up to the legiſlative 
body, perhaps it never can be in greater danger; and ſomethin 
may be done in that paroxyſm of diſguſt that may be the dual 

means of ſapping the foundation of that beſt of our liberties. 
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Is it not obvious to common ſenſe, that if the whole country 
is rendered indignant by the licentiouſneſs of the preſs knowing 
no bounds, that this is the inſtant of its greateſt hazard? Be- 
ſides, is the folly of the ſubjects of Great Britain ſuch, that in 
order to enjoy a thing in all its perfection, and to all its good 
pouurpoſes, it is neceſſary to encourage its extremeſt licentiouſneſs ? 
bf you do encourage its extremeſt licentiouſneſs, and this I ven- 
ture to call ſuch, when the great accuſatorial body of the nation 

is andered in this manner: if you give it that encouragement 
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SUMMING UP. 


LozDd KzNyoN. 


It is impoſſible when one reads the preface to this information, 
which ſtates that the Ebel was written to afperſe the Houſe of 
Commons, not to feel that it is a matter of confiderable impor- 
dance; for I don't know how far a fixed general opinion that 
the Houſe of Commons deſerres to have crmes impmed to it, 
may go; for men that are governed, will be much influenced 
by the conkdence repoſed in the governors z mankind will never 
IO eee. not made for the fake of themſelves, 

a * X f tive ſtations to diſcharge the func- 
1 their office for the fake of the public, and if thev 


tions 
 thould ever conceive that the governors are fo inattentire to their 
duty, as to exerciſe their functions to keep themſelves in power, 
and for their own emolument, without attending to the intereſts 
af the public, gorernment muſt be relaxed, and at laſt crumble 
to duſt; and therefore if the cafe is made out, which is imputed 
to the defendant, it is no doubt a momentors cafe indeed; but 
| it is fo, it does not follow that the defendant is guilry ; 
and Junes have been frequently told, and I am bound in the 
muation in which I ſtand, to tell you, in forming your judg- 
ment upon this cafe, there are two points for you to attend 
to, namely: | 


' Whether the defeodane, who is charged with having publich- 
e this, id publiſh it ; and | 8 


Whether 
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whole book; and if you 
that the Songs ſeleted by the Attorney General do not 
e 


[ 64 ] 


Whether the ſenſe which the. Attorney General, by his iths 
nuendos in this information, has affixed to the different paſſages, 
is fairly affixed to them. | 


From any conſideration as to the firſt of theſe points you are 
delivered, becauſe it is admitted that the book was publiſhed by 


the defendant; but the other is the material point to which you 


are to apply or judgment. It has been entered into with 

wonderful abilities, much in the detail; but it is not enough for 

a man to ſay, I am innocent ;—it belongs to the great ſearcher 

of hearts to know whether men are innocent or not; we are to 

judge of the guilt or innocence of men, (becauſe we have no 

_ rule to go by) by their overt acts, from what they have 
ONE, : . 1 | | 


In applying the innuendos, I accede intirely to what was laid 


down by the Counſel for the Defendant, and which was admit- 


ted yeſterday by the Attorney General, as Counſel for the 


Crown, that you muſt, upon this information, make up 


our 
minds, that this was meant as an aſperſion upon the Houſe 
Commons—and- I admit alſo, that in forming your opinion, 
you are not bound to confine your enquiry to thoſe detached 
paſſages which the Attorney General has ſelected as offenſive 


matter, and the ſubje& of proſecution. 


But let me on the other fide warn you, that though there 


may be much good writing, good argument, morality and huma- 


nity in many parts of it, yet if there are offenſive paſſages, the 
good part will not ſangify the bad part. 1750 5 


HFavin g ſtated that, I ought alſo to tell you, that in order 


to ſee what is the ſenſe, to be fairly imputed to thoſe paſſages | 


that are culled out as the offenſive paſſages, you have a right ; 
to look at all the context ; you have a right to look at the 
nd it has been garbled, and 


bear the ſenſe imputed to them, the man has a right to be ac- 


| quitted; and God forbid he ſhould be convicted. 


It is for you, upon reading the information, which if you 


go out of Court you will undoubtedly take with you, compar- 


ing it with this pamphlet, to ſee whether. the ſenſe the Attor- 


ney General has affixed, is fairly affixed ; always being guided 
by this, that where it is truly ambiguous and doubtful, the in- 


clination of your judgment ſhould be on the fide of innocence ; 
but if you find you cannot acquit him without diſtorting ſen- 
tences you are to meet this caſe, and all other caſes as I ſtateck 
yeſterday, with the-fortitude- of men, feeling they have a duty 


h upon 


» 


*. 


F 


* 


1 65 1 = 
upon them ſuperior to all leaning to parties; namely, adminif- 
_ tering Jultice in the particular cauſe. 1 Le 


It would be in vain for me to go through this pamphlet which 
bas been juſt put into my hand, and to fay whether the ſenſe af. 
fixed is the Gli ſenſe or not, As far as diſcloſed by the infor. 
mation, . theſe paſſages afford a ſtrong bias, that the ſenſe af- 
fixed to them is the fair ſenſe ; but of that you will judge, not 
from the paſſages themſelves merely, but by reading the context 
or the whole book, ſo much at leaſt as is neceſſary to enable you 

to aſcertain the true meaning of the author. A ; 


| 
If I were prepared to comment upon the et, in my ſi- 
tuation it would be improper for me 4 122 is fall. 
led when I point out to you what the queſtions are that are pro- 
poſed to your judgment, and what the evidence is upon the queſ- 
tions; the reſult is your's and your's only. T 
| ; 


OP 2 into Court with a werdift finding the Defen- 


NOT GUILTY. 
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NI. STOCKDALE has ſubjoined to the eres 
ing account of his Trial, the following pages, as 
the moſt comprehenſive, as well as the lateſt thing 
extant, on the ſubje& of criminal proceedings againſt 
Libels, and the province of the Jury in trying them: 
2 ſubject which has long intereſted the Public, and 
"oy the ſubje&t of Frequent controverſy. 


The following argument was delivered by Mr. 
Erſkine) in the Ober of King's Bench, on Wed- 
neſday, November 15th, 1784, in ſupport of an ap- 
plication for a new trial for a ſuppoſed miſdirection 
af the judge,* on the trial of the Dean of St. Aſaph, 
at Shrewſbury ; the learned judge's charge to the 

Jury, for the ſuppoſed error in which the applicati- 
on for a new trial, and the following argument in 
ſupport of it were made, is not inſerted: As it was 
only the uſual charge in fimilar cafes, in conformity 
to the eſtabliſhed practice of the Court of King's 
Bench, for ſome years before, viz. That the jury 
were baund to convict the publiſher on proof of the 
publication, and of the meaning imputed to it by the 
innuendos upon the record, however innocent or 
eren 3 they might e the — * 


This FI ey which did not FRE SIE with the 
great and venerable Earl Mansfield, but which ak 
been adopted for ſome years before his time, is 
queſtioned by the following argument, as e to 

the more ancient law of England, and was deliver- 
ed in reply to others never publiſhed. The doctrines 
however contained in it were over-ruled by the 


* Sir Francis Buller, Bart. 
Fa judgment 


„ 

judgment of the Court of King's Bench; by which 
the . confined province of the jury, to the finding of 
the publication, and the innuendos, was. again eſta- 
liſhed to be law.z the authority of which Mr. 
Stockdale does not preſume to diſpyte. The. argy- 
ments however, by which the contrary opinion may be 

maintained, have been conſidered by. many of the- great 
lawyers in England to be too important to be loſt; 
and are the rather preſerved by Mr. Stockdale, as 
Mr. Erſkine, in his defence on his late Trial, in- 
&ſted as formerly; and notwithſtanding theſe judg- 
ments to the contrary upon the right of the jury to 
acquit him upon what they ſhould find reſpeting his 
intention as publiſher, "OG * . * he 
had publiſhed ®, | 

— ad pk arte Dp tet el 
ed as law by. the Court of King's Bench, Nein 
— and = at the thial the quality of the thin ed, he was 


Kal 17 wy letely diſcharged row the me Te Coun by à motion 
made r e in arreſt of ju ent. E unanim D 

declaring, That — Libel Aba ſtated on _—_ record. Therefore, u 1 

this principle, a perſon w publiſh ng criminal, ma 

jected to ISS expence and dilgrace of a copridtion by his are fd be- 

cauſe, as the law ends 1 Juog cannot give his opinion on the queſ- 

tion of Libel, or no Libel, at the 8 ſa cannot, becauſe you 


nion of any particular Judge, on this important ſubject, cannot be 

lected from his directions on 2 trial for a Libel For a Judge, until the 
law be otherwiſe declared > wg Parliament, may conſider his ig * 
ment as bound by a ſeries 


high and reſpeckable gecifions. 


ARGUMENT. 


A R 6 22 M B N ＋ 
8 in surronr or | 
THE RIGHTS. OF JUkIES. 


Tok ox. x: OY 


AM now to have the honour to addreſs myſelf to 
12285 in ſupport of the rule granted to me by the 
on laſt; uh which, as Mr. Bearcroft has truly ſaid, and 
| el to Wal the obſervation with peculiar emphaſis, is a rule 
2 4 tie trial. Much of my argument, according to his i noti-. 
On, points anether way; whether its direclion be true, or its 
faked adequate to the object, it is dow my buſineſs to * 


ta nn ly ſpeak” at this time, I feel. all the. advantage 


00 the reply over thoſe whoſe arguments are to 
nſwered; but I feel a diſadvantage * We 5 fuggelt 
itſelf to every intelligent mind. \ 5 
In following the — of ſo. many learned fats, fired 
in, different e ee wa n a ſubj fed ſo complicated and com- 
prehenſive, there is * ger of being drawn from that me- 
thod and order which can alone faſten conviction upon unwilling. 
minds, or drive them from the ſhelter which hinge en never falls 
to find in the labyrioth of a deſultory diſcourſe. _ | ; 


Title þ ſenſe of that danger, and my own inability to PTY 
it, led me originally to deliver to the court, certain writ- 
ten 8 maturely conſidered propoſitions, from the eſtabliſhment 
of which I reſolved not to depart, or wo be removed, either in 
ſubſtance or in order, in any ſtage of the ade and ad 
which I muſt therefore this day unqueſtion ſtand or fall. 


P.urſuing this $ yſtem I am vulnerable two. ways, and in two 
Ways only. Eicher it muſt be ſhe wn that my propoſitions are 

not valid in law ; or admitting their validity, that the learned 
judge's charge to the jury at — was not repugnant to 
f ; there can be no other * objection to my 9 
kor a new 


My duty eo-day i is 3 ee and ſimple; i i is, firſt, 
to re- maintain thoſe * ; and then to ſhew, * the 
arge. 
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charge delivered to the jury at Shrewſbury was founded upon 


the abſolute denial and reprobation of them. 
I begin therefore, by ſaying again in my own original words, 
that — a bill of Br Fl ed © an 1 filed, 
charging any erime or miſdemeanor known to the law of England, 
and the party accuſed puts himſelf upon the country by pleading 
the general ifſue, not guilty :—the jury are GENERALLY charg- 
ed with his deliverance from that cxime, and not SPECLALLY 


from the fact or facts, in the commiſſion of which the inditment 
or information charges the crime to conſiſt; much leſs from any 


fingle fact, to the excluſion of others charged upon the fame 
Secondly, That no act which the law in its general theory 
holds to be criminal, conſtitutes in itſelf a crime abſtracted from 
the miſchievous intention of the actor. And that the intention, 
even where it becomes a fimple inference of legal reaſon from a 


| fat or facts eſtabliſhed, may, and ought to be collected by he 


jury, with the judye's aſſiſtance. Becaule the act charged, though 
eſtabliſhed as a fact in a trial on the general 1ſſue, does not necel» 
farily and unavoidably eſtabliſh the criminal intention by any 


ABSTRACT concluſion of law; the eſtahliſument of the fact 


being ſtill no more than full evidence of the crime, but nct the 
crime itſelf ; unleſs the jury render it fo themſelves, by refer- 


ring it voluntarily to the court by ſpecial verdict. 


Theſe two propoſitions, though worded with cautious preciſi- 


on, and in technical language, to prevent the ſubtlety of! 


diſputation in oppofition to che plain underſtanding of the world, 


neither do nor were intended to convey any other ſentiment than 
this, viz. chat in all caſes where the law either directs or | 
mits a perſon accuſed of a crime to throw himſelf upon a jury 


- 


for deliverance, by pleading generally that he is not guiky ; the 
Jurys thus legally appealed to, may deliver him from the accu- 
ation by a — verdict of acquittal (founded as in common- 
ſenſe it evidently muſt be) upon an inveſtigation as general and 
comprehenſive as the charge itſelf from which it is a general de- 


liverance. 


Haring ſaid this, I freely confeſs to the Court, that T am 
much at a lofs for any further illuſtration of my ſubje&; becauſe 
I cannot find any matter by which it might be further illuſtrated, 


ſo clear, or fo indiſputable, either in fact or in law, as the very 


propoſition itſelf which upon this trial has been brought into 
queſtion, = e | | 


* 


8 , JF 
©. i „ * . 10 . 1 y . 
\ 


E 


Looking back upon the ancient conſtitution, and examinin 
with painful reſearch che original juriſdictions of the country, 
am utterly at a loſs to ĩmagine from what ſources theſe novel li- 
mitations of the rights of juries are derived. Even the bar is 
not yet trained to the diſcipline of maintaining them. My learn- 

ed friend, Mr. Bearcroft, ſolemnly abjures them: he * 
to-day what he avowed at the trial, and is even jealous of the 


imputation of having meant leſs than he expreſſed ; for, when 5 


ſpeaking this morning of the right of the jury to judge of the 
whole charge, ordſhip corrected his by, gn telling 
him he meant 2 and not the right ; he caught inſtantly 

at your words, diſavowed your explanation, and, with a con- 
ſiſtency which does him honour, declared his adherence to his 


I did not mean,” faid he, © merely to acknowledge that 
ce 4 the power ; for their power nobody ever doubted; 
and, if a judge was to tell them they, had it not, they would 
LW at him, and convince: him of his error, by 

oy a general verdi& which muſt be recorded: I meant, 
| © therefore, to conſider” it as a right, as an important privilege, 

« and of great value to the conſtitution,” 8 


Thus Mr. Bearcroft and J are perſectly agreed; I never con- 
tended for more than he has voluntarily conceded. I have now 
his expreſs authority for repeating, in my own former words, 
_ that the jury have not merely the power to acquit, upon a view 

of the whole charge, without-controul or puniſhment, and with- 
out the poſſibility of their acquittal being annulled by any other 
authority; but that they have a conſtitutional legal right to do it; 
a right fit to be exerciſed ; and intended by the wile founders of 

the government, to be a protection to the lives and liberties of 
- kn . againſt the encroachments and perverſions of au- 
thority in the hands of fixed magiſtrates. 4 


But this candid admiſſion on the part of Mr. Beareroft, though 
very honourable to himſelf, is of no importance to me, ſince, 
from what has already fallen from your lordſhip, I am not to ex- 
pect a ratification of it from the court; it is therefore my duty 
o eſtabliſſi it. I feel all the importance of my ſubject, and no- 
thing ſhall lead me to- day to go out of it, I claim all the at- 
tention of the Court, and the right to ſtate every authority which 
applies in my judgment to the argument, without being — ſed 
to introduce them for other purpoſes than my duty to my client, 
and the conſtitution of my country warrants and approves. 
» | | 


It is not very uſual, in an Engliſh court of juſtice, to be dris 
ren back to the earlieſt hiſtory and original elements of he con- 
1 8 | itution 


1 7 J 

ſtitution, in order to erb the beg yetacighis which ast end 
diſtinguiſm Engliſh law : are always afſumed, and; like 

axioms in ſcience, are yy foundations of — b with- 
| out being proved, Of this ſortour anceſtors, 3 centuries, 
muſt have conceived the right of an Engliſh ju wy 
every queſtion Which the rms of the law bn eir 
final — linde, though they have N — 
chat ſuprem e jariſciction, we we find I eee 
books of of is ever being brought nue queſtion. | 


Fr is bun es yeſterday, when Seren ts .. If the = 


law itſelf, that judges, unwarranted by former jadg- 
ments of their predeceffors, without & any et. eommiſſion 
from the crown, or enlargement of judicial anthority from the 
legiſlature, have ſought to faſten a limitation upon the rights and 
vileges of jurors, totally unknown in ancient times, and pal- 
pably deſtructive of che rer end and object of their inſtitution. 


No fact, my Lord, is of more eaſy demonfirion ; fot the T 


1 of nne 
tion. 


| During the whole Beni era, od even Fr 1 * eſtabliſh- 

ment of the Norman overnment, the whole adminiſtration of 

| 8 criminal and civil, was in the bands of the people e them - 
felves, without the controul or intervention of any judicial au 
thority, delegated to fixed magiltrates by the 80 The te- 
nants of every manor adminiſtered civil juſtice to one another in 
the court - baron of their Lord; and their crimes were judged of 
in the leet, every ſuitor of the manor g his vice as a Juror, 
and the ſteward being only the regiſter 1 the Judge. 


on appeals from theſe domeſtic riſdictions to the county- 
court, and to the torn of the ſheriff, or in ſuits and proſecutions 
originally commenced in either of them, the ſheriff's authority 
extended no further than to ſummon the jurors, to compel their 
_ aftendance, miniſterially ro regulate their proceedings, and to 
enforce their deciſions ; ; and even where he was ſpecially em- 

wered by the King's writ of jufficies to proceed in cauſes of 


uperior value, no judicial authority was thereby conferred upon 


himſelf, but only a more enlarged juriſdiction ON THE JUROR 
who were to try the cauſe mentioned in n the writ. 


tris true that the ſheriff cannot now intermeddle in Mews of 
the crown, but with this exception which brings no reſtrictions 
on juries, theſe juriſdictions remain eee Ti this day; in- 


tricacies eaten have introduced other forms of Proving, 
| This 


but the conſtitution is the ſame. 


EM] 


This popular judieature was not confined to particular dif- 
tricts, or to inferior ſuits and miſdemeanors, but pervaded the 
whole legal conſtitution ; for when the Conqueror, to increaſe 
the influence of his crown, erected that great ſuperintending 
court of juſtice in his own palace, to receive appeals crimina 
and civil from every court in the kingdom, and placed at 
the head of it the Capitalis juſticiarius totius Anglie, of 


| whoſe original authority the chief juſtice of this court is but 


a partial and feeble emanation : even that great magiſtrate was 
in the aula regis merely miniſterial : every one of the king's te- 
.Bants who owed him ſervice in right of a barony, had a ſear 
and a voice in that high tribunal ; and the office of juſticiar was 


but to record and to enforce their judgments. 


- In the reign of King Edward the Firſt, when this preat of- 
fice was iſhed; and the preſent courts at Weſtminſter eſta- 
_  bliſhed by a diſtribution of its powers; the barons preſerved 
that fi e ſuperintending juriſdiction which never belonged to 
the jafliciar, but to — only as the jurors in the king's 
court: a juriſdiction which, when nobility from being territorial 
and frodel became perſonal and honorary, was aſſumed and ex- 
erciſed by the peers of England, who, without any delegation 
of judicial authority from the crown, form to this day the ſu- 
eme and ſinal court of Rog law, judging in the laſt reſort. 
for the whole kingdom, and fitting upon the lives of the peerage, 
+ their ancient and genuine character, as the pares of one ano- 


When the courts at Weltminſter were eſtabliſhed in their pre- 
ſent forms, and when the civilization and commerce of the na- 
tion had introduced more intricate queſtions of juſtice, the judi- 
cial authority in civil caſes could not but enlarge its bounds ; 
the rules of property in a cultivated ſtate of ſociety became by 
degrees beyond the compaſs of the unlettered multitude, and in 
certain well-known reſtrictions undoubtedly fell to the judges ; 
yet more perhaps from neceſſity than by conſent, as all judicial 
proceedings were artfully held in the Norman language, to which 


daꝛne people were ſtrangers. 


Of theſe changes in judicature, immemorial cuſtom, and the 

- acquieſcence of the Jegiſlature, is the evidence, which eſtabliſh 
the juriſdiction of the courts on the principles of Engliſh law, 
and meaſure the extent of it by their ancient practice. 


But no ſuch evidence is to be found of any the leaſt relin- 
- quiſhment or abridgment of popular judicature in 2 of crimes ; 

on the contrary, every page of our hiſtory is filled with the 
| ſtruggles of our anceſtors for its preſervation, 


ſelves. 


[ 4 1 


The law of property changes with new objects, and becomes 
intricate as it extends its dominion; but crimes muſt ever be of 
the ſame eaſy inveſtigation; they conſiſt wholly in intention, and 
the more they are multiplied by the policy of thoſe who govern, 
the more abſolutely I 


8 the entire admi 


miniſtration of criminal juſtice to them 


o 


ublic freedom depends upon the people's 


. . 
* 
- Ss 7 


In a queflion of property between two private individuals, the 


crown can have no poſſtble intereſt in preferring the one to the 


other: but it may have an intereſt in cruſhing both of them to- 


gether in defiance of every principle of humanity and juſtice, if ? 


they ſhould put themſelves forward in a contention for public li- 


* 
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berty againſt a government ſeeking to emancipate itſelf from the 


dominion of the laws. No man in the leaſt acquainted with the 
| hiſtory of nations, or of his own country, can refuſe to aeknow- 


ledge, that if the adminiſtration of criminal. juſtice. were left in 


the hands of the crown, or its deputies, no greater freedom could 


poſhbly exiſt than government might chooſe to tolerate from the 
convenience or policy of the day. „„ 


My Lord, this important truth is no diſcovery or aſſertion of 
mine, but it is to be found in every book of the law : Whether 
we go up to the moſt ancient authorities, or appeal to the wri- 
tings of men of our-own times, we meet with it alike in the moſt 
emphatical language. Mr, Juſtice Blackſtone, by no means bi- 
atied towards democratical government, having, in the third vo- 


lume of his Commentaries, explained the excellence of the trial 
by jury in civil cafes, expreſſes himſelf thus: vol. 4. p. 349. 


« Bur it holds much ſtronger in criminal caſes; ſince in times 


of difficulty and danger, more is to be apprehended from the 
violence and partiality of judges appointed by the crown, in 
ſuits between the king and the ſubject, than in diſputes be- 
« tween one individual and another, to ſettle the boundaries of 
private property. Our law has, therefore, wiſely placed this 
{trong and twofold barrier of a preſentment and trial by jury, 
between the liberties of the people and the prerogative of the 
crown : without this barrier, juſtices of oyer and- terminer 
named by the crown, might, as in France or in Turkey, im- 
priſon, diſpatch, or exile,” any man that was obnoxious to go- 
vernment, by an inſtant declaration that ſuch was their will 
„ and pleaſure. - So that the liberties of England cannot but 
« ſubſiſt ſo long as this palladium remains ſacred and inviolate, 
&* not only from all open attacks, which none will be fo hardy 


cc* 


40 


cc 
66 


as to make, but alſo from all ſecret machinations, which may 


'« ſap and-undermine it,” | 


e RI IE TILINN oy . 
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But this remark, though it derives new force in being adopted 
by ſo great an authority, was no more . e in Mr. Juſtice 
Blackſtone than in me, for the ſame expreſs reaſon : for the in- 
ſtitution and authority of juries is to be found in Bracton, who 
wrote above five hundred years before him. The curia and 
< the pares,”. fays he, © were neceſſarily the judges in all caſes 
of life, limb, crime and diſheriſon of the heir in capite. 
% The king could not decide, for then he would have been both 
« proſecutor and judge; neither could his juſtices, for they re- 
« preſent him. WES OO TY, 


- Notwithſtanding all this, the learned judge was pleaſed to ſay 
at the trial, that there was no difference between civil and crimi- 
nal caſes. I fay, on the contrary, independent of theſe autho- 
rities, that there is not, even to yulgar obſervation, the remoteſt 


There are four capital diſtinctions between proſecutions for 
| crimes, and civil actions, every one of which deſerves conſi- 
| Firſt, In the juriſdiction neceſſary to found the charge, 
Secondly, In the manner of the defendant's pleading to it. 


\; Thirdly, In the authority of the verdict which diſcharges 


Fourthly, In the independence and ſecurity of the jury from 
all conſequences in giving it. e | 


As to the firſt, it is unneceſſary to remind your Lordſhips, 
that, in a civil caſe, the party who conceives himſelf aggrieved, 
Rates his complaint to the court, avails himſelf at his own plea- 
{ure of its proceſs, compels an anſwer from the defendant by its 
authority, or taking the charge pro confeſſo againſt him on his de- 
fault, is intitled to final judgment and execution for his debt, 
without any interpoſition of a jury. But in criminal caſes it is 
otherwiſe; the court has no cognizance of them, without leave 
from the people forming a grand inqueſt. If a man were to com- 
mit a capital offence in the face of all the judges of England; 
their united authority could not put him upon his trial: they 
. could file no complaint againſt him, even upon the records of the 
ſupreme criminal court; but could only commit him for ſafe 
_ cuſtody, which is equally competent to every common juſtice of 


1 Vide likewiſe Mr. Reeve's ingenious Hiſtory of the Engliſh Jaw, 


the 


the preſent queſtion. 


70 1 
the peace: the grand jury alone could arraign him, and in their 


diſctetion might likewiſe finally diſcharge him, by throwing but 


the bill, with the names of all your Lordſhips as Witneſſes on the 
back of it. „ eee ee ee 


If it ſhall be ſaid, that this excluſive er of the zuund V7 
does not extend to leſſer miſdemeanort, „lch thay be ace 


by information; I anſwer, that for that very reuſon it becomes 
doubly neceſſary to preſerve the power of the other jury nich is 


left. 


6 


But, in the rules of pleading, there is no GiſlinQion between 


capital and leſſer offences ; and I venture to aſſert, that the de- 


fendant's plea of not guilty, which univerſully prevails as the legal 
anſwer to every information or indictment, as oppoſed te ſpecial 


pleas to the court in civil actions; and the 


upon the crown to. join the general iſſue, is abſolutely de hve of 


| Every lawyer muſt admit, that the rules of pleading were 
originally eſtabliſhed to mark and to preſerve the diſtinct juriſdic- 


tions of the court and the jury, by a on of the law from 


the fact wherever they were intended to be ſeparated, A perſos 
charged with owing a debt, or having committed a treſpaſs, cc. 


Kc. if he could not deny the facts on which the actions were 
founded, was obliged to ſubmit his juſtiſication for matter of law 
by a ſpecial plea to the court upon the record; to which plea 

the plaintiff might demur, and ſubmit the legal merits to the 


judges. By this arrangement, no power was ever given to the 

10 by — iſſue joined before them, but when a right of de. 
ciſion, as comprehenſive as the iſſue went along with it: for, 
if a defendant in fach civil actions pleaded the general iſſue 
initead of a ſpecial plea, aiming at a general deliverance from 


the charge, by ſhewing his juſtification to the jury at the trial; 


the court protected its on juriſdiction, by refuſing all evi- 
dence of the facts on which ſuch juſtification was founded, - 

The extenſion of the general iſſue beyond its ancient limits, 
and in deviation from us true principle, has introduced ſome 
confuſion into this ſimple and harmonious ſyſtem; but the Jaw is | 


No man, at this day, in any of thoſe actions where the andi- 


ent forms of our juriſprudence are (till wiſely preſerved, can poſ- 
ſibl get at the opinion of a jury upon any queſtion not intended 


by the conſtitution for their deciſion, In actions of debt, deti - 
nue, breach of covenam, treſpaſs, or replevin, the defendant 


can only ſubmit the mere fact to the jury; the law muſt be 


pleaded 


19 13 


meadeg te de cœunt: if, droaditig the opitieg of the judges, he 


conceals his juſtification under the cover of a general plea in 


opes of a more favourable conſtruction of his defence at the 


trial; its very txiltenes can never even come within the 'know- 
ledge af the jurors x eyery legal defence mult ariſe out of facts, 
and the authority of the judge is interpoſed, o prevent their ap- 
_ pearing before a tribunal which, in ſuch caſes, has no competent 
Juriſdiftian over them. 30 2 6 


By impoſing this neceſſity of pleadin every legal juſtification 
to the court, and by this excluſion of all evidence on the trial 


beyend the negation of the ſact, the courts indiſputably intended 


to eſtabliſh, and did in faft effecually ſecure the judicial autho- 
rity aver legal queſlions from all encroachment or violation; 
and it is 1 ible to find a reaſon in law, or in common ſenſe, 
Why the fame boundaries between the fact and the law ſhould 
not have been at the fame time extended to criminal caſes by the 


ſame rules of pleading, if the juriſdiction of the jury had been 


deſigned to be limited to the fact as in civil actions. 

Zut no ſuch bay was ever made or attempted ; on the 
codtrary, every perſon charged with any-orime by an indictment 
to this hour, not only permitted, but even bound to throw him- 
{elf upon his r for deliverance, by the general plea of not 
guilty; and may ſubmit his whole defence to the jury, whether 
it be a negation of the fact, or a juſtification of it in law: and 
the judge has no authority as in a civil caſe, to refuſe ſuch evi- 
dence at the trial, as out of the iſſue, and as coram non judice, an 
authority which in common ſenſe he certainly would have, if the 


jury had no higher juriſdiction in the one caſe than in the other. 


The general plea thus ſanctioned by immemorial cuſtom, ſo 
blends the law and the fact together, as. to be inſeparable but by 
the voluntary act of the jury in finding a ſpecial verdict: the ge- 
neral inveſtigation of the whole charge is therefore before them, 
and although the defendant admits the fact laid in the informa» 


tion or indigment, he, nevertheleſs, under his general plea, 


gives evidence of others which are collateral, referring them to 
the judgment of the jury, as a legal excuſe or juſtification, and 


receives from their verdict a compleat, general, and concluſive 


deliverance. | 8 


4 Mr. Juſtice Blackſtone, in the fourth volume of his Commen- 


| taries, page 339, ſays, © The traiterous or felonious intent are 
„ the points and very gilt of the indictment, and mult be an- 


„ ſwered directly by the general negative, not guilty, and the 
jury will take notice of any defenſive matter, and give _ 


— 


or information, has been at all times from the Norman conqueſt 
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« verdict accordingly, as effectually as if it were ſpecially 
e pleaded,” C 05 


This, therefore, ſays Sir Matthew Hale, in his Pleas of the 


| Crown, page 258, is, upon all accounts, the moſt advantageous 


plea for the defendant : «© It would be a moſt unhappy caſe for 
the judge himſelf if the rg fate depended upon his di- 


“ rections; unhappy alſo for the priſoner: for if the judge's 
0 * N muſt rule the verdict, the trial by jury would be uſe- 
44 leſs.“ ee! Rp my OE IL Oren 


My Lord, the wvnclufive operation of the verdict when given, 


and the ſecurity of the jury from all conſequences in giving it, 
renders the contraſt between criminal and civil caſes ſtriking and 


compleat. No new trial can be granted as in a civil action: 
your Lordſhips, however you may diſapprove of the acquittal, 
have no — award one ; for there is no precedent of any 


ſuch upon record, and the diſcretion of the court is circumſcribed 


Neither can the jurors be attainted by the crown, In Buſhel's 


caſe, Vaughan's wx 7 page 146, that learned and excellent 


judge expreſſed himſelf thus: There is no caſe in all the law 


s of an attaint for the king, nor any opinion but that of 'Thyr- 
«© ning's, Toth of Henry IVth, title Attaint, 60 and 64, for 
„ which there is no warrant in law, though there be other ſpe- 


« cious authority againſt it, touched by none that have argued 
« this caſe.” „ e 
Lord Mangfell. To be ſure it is ſo. 


Mr. Erſkine. Since that is clear, my Lord, I ſhall not trou- 


dle the court farther upon it; indeed I have not been able to find 
any one authority for ſuch an attaint but a dictum in Fitzherbert's 


Natura Brevium, page 107; and on the other hand, the doc» 


trine of Buſhel's caſe is expreſsly agreed to in very modern times, 
vide Lord Raymond's Reports, 1it volume, page 469. 


If then your Lordſhip reflects but for a moment upon this 
comparative view of criminal and civil caſes which I have laid 


before you; how can it be ſeriouſly contended, not merely that 


there is no difference, but that there is any the remoteſt ſimilarity 
between them ? In the one caſe, the power of accuſation begins 
from the court; in the other, from the people only, forming a 
grand jury. In the one, the defendant mult plead a ſpecial juſ- 
tification, the merits of which can only be decided by the judges ; 
in the other, he may throw himſelf for general deliverance upon 
his country, In the firſt the court may award a new trial if bin 

| EEE verdict 


* 


TW 1 | | 

verdict for the defendant be contrary to the evidence or the law 
in the laſt, it is concluſive and unalterable; and to crown the 
whole, the King never had that proceſs of attaint which belonged 
to the meaneſt of his ſubjects. ne nt 5 


W Whentheſe things are attehtively conſidered, I might aſk thoſe 
- who are ſtill diſpoſed to deny the right of the jury to inveſtigate 
the whole charge, whether ſuch a ſoleciſm can be conceived to 
"exiſt in any human government; much leis in the moſt refined 
and exalted in the world; as that a power of ſupreme judicature 
ſhould be conferred at random by the blind forms of the law 
| where no right was intended to paſs with it, and which was upon 
no occaſion and under no circumſtance to be exerciſed ; which, 
though exerted notwithſtanding in every age and in a thouſand 
Inſtances, to the confuſion and diſcomfiture of fixed magiſtracy, 
ſhould never be checked by authority, but ſhould continue on 
from century to century, the revered guardian of liberty and of 
life, arreſting the arm of the moſt headſtrong government, in the 
worſt of times, without any power in the crown or its judges, 
to touch without its conſent the meaneſt wretch in the kingdom, 
or even to aſk the reaſon and principle of the verdi& which ac- 
gow him. That ſuch a ſyſtem ſhould prevail in a country like 
England, without either the original ;nfeution orthe acquieſcin 
ſanction of the legiſlature is impoſſible, Believe me, my Land, 
no talents can reconcile, no authority can ſanction ſuch an abſur- 
dity; the common ſenſe of the world revolts at it. | 


, Having eſtabliſhed this important right in the jury beyond all 
poſſibility of cavil or controverſy, [will now ſhew your Lordſhip 
that its exiſtence is not merely conſiſtent with theory, but is il- 
luſtrated and confirmed by the univerſal practice of all judges ; 
not even excepting Mr. Juſtice Foſter himſelf, whoſe writings 
have been cited in ſupport of the contrary opinion. How a man 
expreſſes his abſtra& ideas is but of little importance when an 
appeal can be made to his plain directions to others, and to his 
own particular conduct: but even none of his expreſſions, when 
properly conſidered and underſtood, militate againſt my poſition, 


In wane ay celebrated book on the criminal law, page 256, 
he expreſſes himſelf thus: The conſtruction which the fd 

putteth _ fact STATED AND AGREED OR FOUND by a jury, 
is in all caſes undoubtedly the proper province of the court,” _ 


Nou if the adverſary is diſpoſed to ſtop here, though the au- 
thor never intended he ſhould, as is evident from the reſt of tlie 
ſentence, yet I am willing to (top with him, and to take it as a 
ſubſtantive propoſition ; for the lighteſt attention muſt diſcover 
that it is not repugnant to any thing which I have ſaid. Facts 
| | Eh | ated 


cCauſe the more I am contend 


"TJ 


Ated ond agreed, or fades fund by a jury, which amounts to the 
fame thing, conſtitute a ſpecial verdict; and who ever ſuppoſed 


that the law upon a {ſpecial verdict was not the province of the 
court? Who 15 Jehied, that where 0 A: "che iſſue the 


parties chuſe to agree upon facts and to a 


That Foſter meant nothing more than * the court was to ju 
of the law when FRY thus voluntarily prays its pſhſtange 
ſpeciaÞ verdict, is evident from his words which, follow, for he 


immediately goes on to ſay; in caſes of doubt and azAL diffi- 
culty it is therefore commonly recommended to the jury to ſtate 
facts and circumſtances in a ſpecial verdict ;_ but neither here, nor 


in any other ag N. bis works, is it ſaid ox inſinuated that they 
are bound to do ſa but at their own free diſcretion: indeed, 


very derm recommended, admirs the contrary, and requires no 
commentary. I am ſure I ſhall never diſpute the wiſdom or ex - 
Th a recommendation in thaſe caſes of doubt, be- 
ntending for the exiſtence of ſuch an im- 
portant right, the leſs it would become me to be the advocate of 


pediency o 


raſhneſs and precipitation in the exerciſe of it. 


I: is no devial of jurifdidtion: 30 tell the guete magiſtrate | 


upon earth to take good counſel in caſes of real doubt and diffi- 


_ eulty. Judges upon trials, whoſe authority to ſtate the law is 


indiſputable, often refer it to be more ſalemnly argued before the 
court; and this court itſelf often holds a meeting of the twelve 


judges befare it decides on a point upon its own records, of 
Ahich the others have confeſſedly no cagnizance till it comes be- 


fore them by the writ of error of one of the parties. Theſe in- 


| ſtances are monuments of wiſdom, integrity, and diſeretion, but 
they do not bear in the remoteſt degree upon juriſdiction : the 
ſphere of juriſdiction is meaſured by what may or may not be de- 
cided by any given tribunal with legal effect, not by the rectitude 
or error of the deciſion. If the jury aecording to theſe autho- 


rities may determine the whole matter by their verdict, and if the 
verdict when given is not only final oe unalterable, but muſt be 
enforced by the authority of the judges, and executed if reſiſted 
by the wbole power of the ſtate; upon what prineiple of govern- 


ment or reaſon can it be argued nat to be law? that the jury are 


in this exact predicament is confeſſed by Foſter; for he con- 
cludes with ſaying, that when the law is clear, the jury under 


the direction of the court in * of law may, and if they are 


well adviſed will, always find a general verdid conformably to ſuch 
directions. „ 7 75 


This is likewiſe conſiſtent with my poſition : if the law be 


clear, we may preſume that the judge ſtates it clearly to the jury ! 
ane 


| te them; or the jury 
chuſe voluntarily to find them without drawing the legal conclu- 
fon themſelves, that in ſuch inſtances the court is to draw it? 


1 Þ-. 
and if he does, undoubtedly the jury, if they are well adviſed, 


- will find according to ſuch directions; for they have not a ca- 
pricious diſcretion to make law at their pleaſure, but are bound 
in conſcience as well as judges are to find it truly; and generall 
ſpeaking, the learning of the judge who preſides at the trial af- 
fords them a ſafe ſupport and direction. ER 


The fame practice of judges in ſtating the law to the jury, as 
applied to the particular caſe before them, appears likewiſe in the 
caſe of the King againſt Oneby, 2d Lord Raymond, page 1494. 
On the trial the judge direQs the jury thus: If you believe 
ſuch and ſuch witneſſes who have ſworn to ſuch and ſuch facts, 
the killing of the deceaſed appears to be with malice Te - but if 
you do not believe them, then you ought to find him guilty of 
manflaughter; and the jury may, if they think proper, give a 
general verdict of murder or manſlaughter ; but if they decline 
giving a general verdict, and will find the facts ſpecially, the 
court is then to form their judgment from the facts found, whe- 
ther the defendant be guilty or not guilty, i. e. whether the fact 
was done with malice and deliberation or not.? 15 


| _ Surely language can expreſs nothing more plainly or unequivo- 
eceeally, than that where the general ifſue is pleaded to an indict- 
ment, the law and the fact are both before the jury; and that 
the former can never be ſeparated from the latter, for the judg- 
ment of the court, unleſs by their own ſpontaneous act: for the 
words are, If they decline giving a general verdict, and vill 
6 find the facts ſpecially, the court is TH N to form their judg- 
„ ment from the facts found.“ 80 that after a general iſſue 
joined, the authority of the court only commences when the jury 
chooſes to decline the deciſion of the law by a general verdict; 
the right of declining which legal determination, is by-the-by a 
privilege conferred on them by the ſtatute of Weſtminſter, 2d, 
and by no means a reſtriction of their powers. 


But another very important view of the ſubject remains be- 
hind : for ſuppoſing I had failed in eſtabliſhing that contraſt be- 
tween criminal and civil caſes, which is now too clear not only 
to require, but even to juſtify another obſervation, the argument 
would loſe nothing by the failure; the ſimilariry between crimi- 
nal and civil cafes derives all its application to the argument from 
the learned judge's ſuppoſition, that the juriſdiction of the jury 
over the law was never contended for in the latter, and conſc- 
quently on a principle of equality could not be ſupported in 

the former; whereas, I do contend for it, and can inconteſtibly 

eſtabliſh it in both. This application of the argument is plain 
from the words of the charge: „If the jury could find the law, 

it would undoubtedly hold in civil cafes as well as criminal: 

| (3 «6 bur 
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« but was it ever ſuppoſed that a jury was competent to ſay the 


„ operation of a fine, or a recovery, or a warranty, which are 
“ mere queſtions of law?“ | ; 


To this queſtion I anſwer, that the Inn nga of the jury in 
ſuch cafes is contended for to the full extent of my principle, 


both by Lyttleton and by Coke: they cannot indeed decide up- 
on them, de 3 Which, as Vaughan truly ſays, is unintelli- 
e 


gible, becauſe an unmixed queſtion of law can by no poſſibility 
come before them for deciſion ; but whenever (which very often 


happens) the operation of a fine, a recovery, a warranty, or any 
other record or conveyance known to the law of England comes 
forward, mixed with the fact on the general iſſue, the jury have 


then moſt unqueſtionably a right to determine it; and what is 


more, no other authority poſſibly can; becauſe when the general 


iſſue is permitted by law, theſe queſtions cannot appear on the 
record for the judgment of the court, and although can grant 


a new trial, yet the ſame queſtion muſt ultimately be determined 
by another jury. This is not only ſelf-evident to every lawyer, 
but, as I faid, is expreſsly laid down by Lyttleton in the 368th 


ſection. “ Alſo in ſuch caſe where the inqueit may give their 
„ verdict at large, if they will take upon them the knowledge 


* of the Jaw upon the matter, they may give their verdict gene- 


« rally as it is put in their charge: as in the caſe aforeſaid they 
„ may well fay, that the leſſor did not diſſeiſe the leſſee if they 


will.“ Coke, in his commentary on this ſection, conſirms 


Lyttleton, ſaying, That in doubtful caſes they ſhould find ſpeci- 
ally for fear of an attaint; and it is plain that the ſtatute of Weſt- 


minſter the 2d, was made either to give or to confirm the right of 
the jury to find the matter ſpecially if they would, leaving their 
Juriſdiction over the law as it ſtood by the common law. The 


words of the ſtatute of Weſtminſter 2d, chapter zoth, are, 


* Ordinatum eſt quod juſticiarii ad aſſizas capiendas aſſignati, 
“ non compellant juratores dicere preciſe fi fit deſſina vel non; 
% dummodo dicere voluerint veritatem facti et petere auxilium 


& curiz.” 


From theſe words it ſhould appear, that the juriſdiction of the 
jury over the law when it came before them on the general iſſue, 
vas ſo veſted in them by the conſtitution, that the exerciſe of it 


in all caſes had been conſidered to be compulſory upon them, 


and that this act was a legiſlative relief from that compulſion in 


the caſe of an aſſize of diſſeizin: it is equally plain from the 
remaining words of the act, that their juriſdiction remained as 
before; © ſed fi ſponte velent dicere quod diſſeiſina eſt vel non, 
5 admittatur eorum veredictum ſub ſuo periculo.“ 


But 


„ 
But the moſt material obſervation upon this ſtatute as appli- 


cable to the preſent ſubje& is, That the terror of the attaint from 
which it was paſſed to relieve them, having (as has been ſhewn) 


no exiſtence in caſes of crime, the act only extended to relieve 


the jury at their diſcretion from finding the law in civil actions; 


and conſequently it is only from cuſtom, and not from poſitive 


law, that they are not even compellable to give a general verdi& in- 
volving a judgment of law on every criminal trial. | 


Theſe principles and authorities certainly eſtabliſh that it is the 
duty of the judge on every trial where the general iſſue is pleaded, 
to give to the jury his opinion on the law as applied to the caſe 
before them ; and that they muſt find a Gre verdict compre- 

| hending a judgment of law, unleſs they choole to refer it ſpeci- 
ally to the court, | | . 


But we are here, in a caſe where it is contended, that the 
duty of the judge is the direct contrary of this: that he is to give 
no opinion at all to the jury upon the law as applied to the caſe 
before them; that they likewiſe are to refrain from all conſidera- 
tion of it, and yet that the very ſame general verdict compre- 
hending both fact and law, is to be given by them as if the whole 
legal matter had been ſummed up by the one and found by the 
other. | „ | 


J confeſs I have no organs to comprehend the principle on 


which ſuch a practice proceeds. I contended for nothing more 


at the trial than the very practice recommended by Foſter and 
Lord Raymond: I addreſſed myſelf to the jury upon the law 
with all poſhble reſpe& and deference, and indeed with very 
marked perſonal attention to the learned judge: ſo far from urg- 
ing the jury dogmarically to think for themſelves without his 
conſtitutional aſſiſtance, I called for his opinion on the queſtion 
of libel, ſaying, That if he ſhouid tell them diſtinctly the paper 
indicted was libellous, though I ſhould not admit that they were 
bound at all events to give effect to it if they felt it to be inno- 
cent; yet I was ready to agree that they ought not to go againſt 
the charge without great conſideration: but that if he ſhould ſnut 


himſelf up in ſilence, giving no opinion at all upon the crimina- 


lity of the paper from which alone any guilt could be faſtened on 
the publiſher, and ſhould narrow their conſideration ro the pub- 
lication, I entered my proteſt againſt their finding a verdict affix- 
ing the epithet of guilty to the mere fact of publiſhing a paper, 
| the guilt of which they had not inveſtigated, ce OED 


If, after this addreſs to the jury, the learned judge had told 


them, that in his opinion the paper was a libel, bat {till leaving 


it to their judgments, and leaving likewiſe the defendant's evi- 


G 2 dence 


— 
* —— P ee — 
—— —-—-tt— 2 jy — — — 
5 a en mgm 2 — en. — 
— 8 antes —— ———— 7 
—— — — we — DA ad 
E 1 4 2 VS, <p "AC. - 
— —— - — " ö 7 
. — 


ge; 


4 
- — rx . 
OE — — 


— 


2 — 
a * 


9 — 0 e 
r — ——  — 2 


-- 3 —— 


*0 — = on 


1 ene 1 


ö 
+ 
j 
1 

; 
* 
| 
1 
j 
1 
1 


arreſt of judgment on the record. 


5 
dence to their confideration, had further told them, that he 
thought it did not exculpate the publication; and if, in conſe- 


quence of ſuch directions, the jury had found a verdict for the 


crown, I ſhould never have made my preſent motion for a new 
trial: becauſe I ſhould have confidered ſuch a verdict of guilty 
as founded upon the opinion of the jury on the whole matter as 
left to their conſideration, and mull have ſought my remedy by 


Bur the learned judge took a direct contrary courfe : he gave 


no opinion at all on the guilt or innocence of the paper; he 


took no notice of the defendant's evidence of intention; told the 


jury, in the moſt explicit terms, that neither the one nor the 
other were within their jurifdiction; and upon the mere fact of 


publication directed a general verdi&t comprehending the epithet 
of guilty, after having expreſsly withdrawn from the jury every 
conſideration of the merits of the paper publiſhed, or the intention 


of the publiſher, from which it is admitted on all hands the guilt 
of publication could alone have any exiſtence, ftp 


My motion is therefore founded upon this obvious and fimple 
principle; that the defendant has had in fact no trial; having 
been found guilty without any inveſtigation of his guilt, 8 
without any power left to the jury to take cognizance of his in- 


nocence. I undertake to ſhew, that the jury could not poſſibly 


conceive or believe from the judge's charge, that they had any 
juriſdiction to acquit him, however they might have been im- 


preſſed even with the merit of the publication, or convinced of 


his meritorious intention in publiſning it: nay, what is worſe, 
while the learned judge totally deprived them of their whole 
juriſdiction over the queſtion of libel and the defendant's ſediti- 
ous intention, he at the ſame time directed a general verdict of 
guilty, which comprehended a judgment upon bot. 


When I put this conſtruction on the learned judge's direction, 
I found myſelf wholly on the language in which it was communi- 
cated; and it will be no anſwer to ſuch conſtruction, that no 
ſuch reſtraint was meant to be conveyed by it. If the learned 
judge's intentions were even the direct contrary of his expreſhons, 
yet if in conſequence of that which was expreſſed though not 
intended, the jury were abridged of a juriſdiction which belonged 
to them by law, and in the exerciſe of which the defendant had 


an intereſt, he is equally a ſufferer, and the verdi& given under 
ſuch miſconception of authority is equally void: my application 


ought therefore to ſtand or fall by the charge itſelf, upon which 
I diſclaim all diſingenuous cavilling I am certainly bound to 
ſhew, that from the general reſult of it, fairly and liberally in- 
terpreted, the jury could not conceive that they had any right to 

| e extend 


1 


extend their conſideration beyond the bare fact of publication, 

fo as to acquit the defendant by a judgment founded on the le- 
gality of the dialogue, or the honeſty of the intention in pub- 
liſhing it. | | ; 


In order to underſtand the learned judge's direction, it muſt 


be recollected that it was addreſſed to them in anſwer to me, 


who had contended for nothing more than that theſe two conſi- 


derations ought to rule the verdict ; and it will be ſeen, that the 
charge, on the contrary, not only excluded both of them by ge- 
neral inference, but by expreſhons, arguments, and illuſtrations 
the moſt ftudiouſly ſelected to convey that excluſion, and to ren- 
der it binding on the conſciences of the jury. 


Afﬀeer telling them in the very beginning of his charge, that 
the ſingle queſtion for their deciſion was, Whether the defend- 
ant had publiſhed the pamphlet ? he declared to them, that it 

was not even allowed to him, as the judge trying the cauſe, to 
ſay whether it was or was not a libe}: for that if he ſhould ſay 
it was no libel, and they following his direction ſhould acquit the 
defendant; they would thereby deprive the proſecutor of his 


writ of error upon the record, which was one of his deareſt birth- 
rights. The law, he ſaid, was equal between the proſecutor 


and the defendant ; that a verdi& of acquittal would cloſe the 
matter for ever, depriving him of his appeal; and that whatever 
therefore was upon the record was not for their deciſion, but might 
be carried at the pleaſure of either party to the Houſe of Lords. 


Surely language could not convey a limitation upon the right 


of the jury over the queſtion of libel, or the intention of the pub- 
| liſher, more poſitive or more univerſal. It was poſitive, inaſ- 
much as it held out to them that ſuch a juriſdiction could not be 


_ entertained without injuſtice ; and it was univerſal, becauſe the 


principle had no ſpecial application to the particular circum- 


ſtances of that trial: but ſubjected every defendant upon every 


proſecution for a libel, to an inevitable conviction on the mere 
proof of publiſhing any thing, though both judge and jury might 
de convinced that the thing publiſhed was innocent and even me- 
ritorious. J oped. | | 


My Lord, I make this commentary without the hazard of 


contradiction from any man whole reaſon is not dilordered. For 


if the proſecutor in every caſe has a birthright by law to have 
the queſtion of libel left open upon the record, Which it can only 
be by a verdi& of conviction on the ſingle fact of publiſhing z no 
1 right can at the ſame time exiſt in the jury to ſhut oui that 
queſtion by a verdict of acquittal founded upon the merits of the 
publication, or the innocent mind of the publither. 

| | Rights 
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that my reverend client is not at this moment in pri 


fendant, it is only at the diſcretion of the crown 
and not of right, that he can proſecute any writ of error at all; 
and even if he finds no obſtruction in that quarter, it is but at 


[ 86 J 


Rights that are repugnant and contradictory cannot be co- ex- 


iſtent. The jury can never have a conſtitutional right to do an 


act beneficial to the defendant, which when done deprives the 


proſecutor of a right which the ſame conſtitution has veſted in 
him. Noright can belong to one perſon, the exerciſe of which 


in every inſtance, mult neceſſarily work a wrong to another. If 


the proſecutor of a libel has in every inſtance the privilege to try 
the merits of his proſecution before the judges, the jury can have 
no right in any inſtance to preclude his appeal to them by a ge- 


neral verdi& for the defendant, 


The jury therefore from this part of the charge muſt neceſſa- 


rily have felt themſelves abſolutely limited (I might ſay even in 
their powers) to the fact of publication; becauſe the higheſt re- 
ſtraint upon good men is to convince them that they cannot break 
looſe from it without injuſtice : and the power of a good citizen 
is never more effectually deſtroyed than when he is made to be- 


lieve that the exerciſe of it will be a breach of his duty to the 


public, and a violation of the laws of his country. 


But ſince equal juſtice between the proſecutor and the defen- 


dant is the pretence for this abridgment of juriſdiction, let us 
examine a little how it is affected by it. | e 


Do the proſecutor and the defendant really ſtand upon an equal 


footing by this mode of 2328 with what decency this can 
be alledged, I leave tho 


e to anſwer who know that it is only by 
the indulgence of Mr. Bearcroft, of counſel for the proſecution, 

one, While 
we are diſcuſſing this notable equality. | 


Beſides, my Lord, the judgment of this court, though not 
final in the conſtitution, and therefore not binding on the proſe- 
cutor, is abſolutely concluſive on the defendant. If your Lord- 
ſhips pronounce the record to contain no libel, and arreſt the 
judgment on the verdic, the proſecutor may carry it to the Houſe 
of Lords; and pending his writ of error remains untouched by 
your Lordſhip's deciſion. But, if judgment be againſt the de- 

5 it is ſaid) 


the beſt an appeal for the benefit of public liberty, from which 


* Lord Mansfield ordered the Dean to be committed on the motion 
for the new trial, and ſaid, he had no diſcretion to ſuffer him to be at 
large, without conſent, after his appearance in court, upon conviction. 


Upon which, Mr. Bearcroft gave his conſent that the Dean ſhould remain 


at large upon bail. | 
he 


: E * 1 
he himſelf can have no perſonal benefit; for the writ of error 


being no ſuperſedeas, the puniſhment is inflicted on him in the 
mean time. | 


In the caſe of Mr. Horne, this court impriſoned him for pub- 
Iiſhing a libel upon its own judgment, pending his appeal from 
its jullice; and he had ſuffered the utmoſt rigour which the law 
impoſed upon him as a criminal, at the time that the Houſe of 
Lords, with the aſſiſtance of the twelve judges of England, 

were gravely aſſembled to determine, whether he had been guilty 
of any crime. I do not mention this caſe as hard or rigorous on 
Mr. Horne, as an individual: it is the general courſe of prac- 
tice, but ſurely that practice ought to put an end to this argu- 
ment of equality between proſecutor and priſoner, | 


It is adding inſult to injury, to tell an innocent man who is in 
a dungeon pending his writ of error, and of whoſe innocence, 
both judge and jury were convinced at the trial; that he is in 
equal ſcales with his proſecutor, who is at large, becauſe he has 
an opportunity of deciding after the expiration of his puniſhment, 
that the proſecution had been unfounded, and his ſufferings un- 
„„ „ | 


By parity of reaſoning, a priſoner in a capital caſe is to be 
hanged in the mean time for the benefit of equal juſtice ; leaving 
his executors to fight the battle out with his e upon the 
record, through every court in the kingdom: by which at laſt 
his attainder muſt be reverſed, and the blood of his poſterity 
remain uncorrupted. What juſtice can be more impartial or 
equal! | | 5 5 5 

So much for this right of the proſecutor of a libel to compel a 
jury in every caſe, generally to convict a defendant on the fact of 
publication, or to find a ſpecial verdict. A right unheard of before 
fince the birth of the conſtitution ; not even founded upon any 
equality in fact, even if ſuch a ſhocking parity could exiſt in law, 
and not even contended to exiſt in any other caſe where private 
men become the proſecutors of crimes for the ends of public 
- juſtice. 8 e ey 


It can have, generally ſpeaking, no exiſtence in any proſecu- 
tion for felony ; becauſe the general deſcription of the crime in 
ſuch indictments, for the moſt part, ſhuts out the legal queſtion 
in the particular inſtance, from appearing on the record: and for 
the ſame reaſon, it can have no place even in appeals of death, 
&c. the only cafes where proſecutors appear as the revengers of 
their own private wrongs, and not as the repreſentatives of the 


crown. 
The 
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The learned judge proceeded next to eſtabliſh the ſame uni. 
verſal limitation upon the power of the jury, from the lyſtory of 
different trials, and the practice of former judges who preſided 


at them. And while I am complaining of what I concerve to be 


injuſtice, 1 muſt take care not to be unjuſt myſelf. I certainly 


do not, nor ever did conſider the learned judge's mifdirection in 


his charge to be peculiar to himſelf: it was only the reſiſtance of 
the defendant's evidence, and what paſſed after the jury returned 

into court with the verdict, that I ever conſidered to be a depar- 
ture from all precedents : the reſt had undoubtedly the ſanction 


of ſeveral modern caſes; and I wiſh, therefore, to be diſtinly 


underſtood, that I partly found my motion for a new trial in 
oppoſition to theſe |” Ang It is my duty to ſpeak with defe- 

rence of all the judgments of this court; and I feel an additi- 
onal reſpect for ſome of thoſe I am about to combat, becauſe they 
are your Lord{kip's; but comparing them with the judgments 


of your predeceſſors for ages, which is the higheſt evidence of 


Engliſh law, I muſt be forgiven if I preſume to queſtion their 
authority. 1 5 e 8 | 


My Lord, it is neceſſary that I ſhould take notice of ſome of 
them as =my occur in the learned judge's charge; for although 
he is not reſponſible for the rectitude of thoſe precedents which 
he only cited in ſupport of it, yet the defendant is unqueſtiona- 
bly entitled to a new trial, if their principles are not ratified by 
the court: for whenever the learned judge cited precedents to 
warrant the limitation on the province of the jury impoſed by 
his own authority, it was ſuch an adoption of the doctrines 
5 contained, as made them a rule to the jury in their deci- 
ion. „55 


Firſt then, the learned judge, to overturn my argument with 
the jury for their rere over the whole charge, oppoſed 
your Lordfhip's eſtabliſhed practice for eight and twenty years; 


and the weight of this great authority was encreaſed by the ge- 


neral manner in which it was ſtated ; for I find no expreſſions of 


your Lordſhip's in any of the reported caſes which go the length 
_ contended for. I find the practice, indeed, fully warranted by 


them; but I do not meet with the principle which can alone vin- 


dicate that practice, fairly and diſtinctly avowed. I he learned 


judge, therefore, referred to the charge of chief juſtice Ray- 
mond, in the caſe of the King and Franklin, in which the uni- 
verſal limitation contended for, is indeed laid down, not only in 
the moſt unequivocal expreſſions, but the ancient juriſdiction of 
juries, reſting upon all the authorities I have cited, treated as a 


Tidiculous notion which had been juſt taken up a little before the 
year 1731; and which no man living had ever dreamt of before. 


The 


11 


The learned judge obſerved, that Lord Raymond ſtated to the 
jury on Franklin's trial, that there were three queſtions: the firſt 


was, the fact of publiſhing the Craftſman. Secondly, whether 
the averments in the information were true: but that the third, 
viz. whether it was a libel, was merely a queſtion of /aw with 
which the jury had nothing to do, as had been then of late thought 
by ſome people who ought to have known better. 


This direction of Lord Raymond's was fully ratified and 
adopted in all its extent, and given to the jury, on the preſent 


rial, with ſeveral others of the ſame import, as an unerring guide 


for their conduct; and ſurely human ingenuity could not frame 
a more abſtract and univerſal limitation upon their right to acqnit 


the defendant by a general verdict; for Lord Raymond's ex- 


preſſions amount to an abſolute denial of the right of the jury to 
nnd the defendant not guiky, if che publication and innuendos are 

proved. Libel or no libel, is a queſtion of law with which 
& you, the jury, have nothing to do. How then can they have 


any right to a general verdi& conſiſtently with this declaration? 
can any man in his ſenſes collect that he has a right to decide on 


that with which he has nothing to do? 


But it is needleſs to comment on theſe expreſſions, for the 
jury were likewiſe told by the learned judge himſelf, that if 
they believed the fact of publication, they were hound to find 
the defendant guilty; and it will hardly be contended, that a 
man has a right to refrain from doing that which he is bound 
a. 7 7 a 


Mr. Cowper, as counſel for the proſecution, took upon him to 
explain what was meant by this expreſſion; and I ſeek for no 


other conſtruction: . The learned judge (ſaid he) did not mean 


<< to deny the right of the jury, but only to convey, that there 
c was a religious and moral obligation upon them to refrain from 
the exerciſe of it.“ | | 


Now, if the principle which impoſed that obligation had been 
alledged to be ſpecial, applying only t0 the particular icafe of the 


Dean of St. Aſaph, and conſequently conſiſtent with the right 


of the jury, to a more enlarged ju ion in other inſtances ; 
telling the jury that they were bound to convict on proof of pub- 
lication, might be plauſibly conſtrued into a recommendation to 
refrain from the exerciſe of their right in that caſe, and not to a 
general denial of its exiſtence : but the moment it is recollected, 
that the principle which bound them was not particular to the in- 
ſtance, but abſtract, and univerſal, binding alike in every proſe- 
cution for a libel, it requires no logic to pronounce the expreſſion 
| to 
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1 
to be an abſolute, unequivocal, and univerſal denial of the right: 
common ſenſe tells every man, that to ſpeak of a perſon's right 
to do a thing which yet in every poſſible inſtance where it might 


be exerted, he is religiouſly and morally bound not to exert, is 
not even ſophiſtry, but downright vulgar nonſenſe. 


A But, my Lord, the jury were not only limited by theſe 


modern precedents, which certainly have an exiſtence 3 but 
were in my mind limited with ſtil] greater effect by the learned 


judge's declaration, that ſome of theſe antient authorities on 
which I had principally relied for the eſtabliſhment of their ju- 
riſdiction had not merely been over-ruled, but were altogether 


inapplicable. I particularly obſerved how much ground I loſt 


with the jury, when they were told from the bench, that even 


in Buſhel's caſe, on which I had fo greatly depended, the very 
reverſe of my doctrine had been expreſsly eſtabliſhed : The 
court having ſaid unanimouſly in that —4 according to the 
learned judge's ſtate of it, that if the jury be aſked what the la- 
is, they cannot ſay, and haying likewiſe ratified in expreſs terms 
the maxim, Ad queſtzonem legis non reſpondent juratores. 


: My Lord, this declaration from. the bench, which I confeſs _ 


not a little ſtaggered and ſurprized me, rendered it my duty to 


look again into Vaughan, where Buſhel's caſe is e have 
performed that duty, and now take upon me poſitively to ſay, 


that the words of Lord Chief Juſtice Vaughan, which the learn- 
ed judge conſidered as a judgment of the court, denying the ju» 
ri 


cation of the jury over the law, where a general iſſue is joined 
before them, were on the contrary made uſe of by that learned 
and excellent perſon, to expoſe the fallacy of ſuch a miſapplica- 


tion of the maxim alluded to, by the counſel againſt Buſhel ; 


declaring that it had no reference to any caſe where the law and 
the fa& were incorporated by the plea of not guilty, and con- 
firming the right of the jury to find the law upon every ſuch iſ- 
ſue, in terms the moſt emphatical and expreſhve. This is ma- 
nifeſt from the whole report. 


 Buſhel, one of the jurors on the trial of Penn and Mead, 
had been committed by the court for finding the defendant not 


| 2 againſt the direction of the court in matter of law; and 


ing brought before the court of common pleas by habeas cor- 


pus, this cauſe of commitment fre upon the face of the re- 


turn to the writ. It was contended by the counſel againſt Buſhel 


upon the authority of this maxim, that the commitment was le- 


gal, ſince it appeared by the return, that Buſhel had taken upon 
him to find the law againſt the direction of the judge, and had 


been therefore legally impriſoned for that contempt. . It was 


upon that occaſion that Chief Juſtice Vaughan, with the con- 
| 1 cuir ence 


4 * 


currence of the whole court, repeated the maxim, Ad queſtionem 
legis non reſpondent juratores, as cited by the counſel for the crown, 
but denied the application of it to impoſe any reſtraint upon 
jurors trying any crime upon the general iſſue. His language is 
too remarkable to be forgotten, and too plain to be miſunder- 
ſtood. Taking the words of the return to the habeas corpus, 
viz. © That the jury did ** againſt the direction of the court 
in matter of law.“ © Theſe words (ſaid this great lawyer) taken 
& literally and de plano are inſignificant and unintelligible, for no 
« 1ffue can be joined of matter of law, no jury can be charged with 
< the trial of matter of law barely: no evidence ever was, or 
« can be given to a jury of what is law or not; nor any oath 
given to a jury to try matter of law alone, nor can any attaint 
& lie for ſuch a falſe oath. Therefore we mult take off this 
« veil and colour of words, which make a ſhew of being ſome- 
„thing, but are in fact nothing: for if the meaning of theſe 
„ words, Finding againſt the direction of the court in matter of law, 
« be, that if the judge, having heard the evidence given in 
court, (for he knows no other,) ſhall tell the jury upon this 
evidence, that the law is for the plaintiff or the defendant, and 
« they under the pain of fine and impriſonment are to find ac- 
„ cordingly, every one fees that the jury is but a troubleſome 
« delay, great charge, and of no uſe in determining right and 
„wrong; which were a ſtrange and new found concluſion, after 
« a trial fo celebrated for many hundreds of years in this coun- 
4» try.“ | EE | | 


Lord Chief Juſtice Vaughan's argument is therefore plainly 
this. Adverting to the arguments of the counſel, he ſays, you 
talk of the maxim Ad queſtionem legis non reſpondent juratores, but 
it has no ſort of application to your ſubje&t. The words of your 
return, viz. That Buſhel did acquit againſt the direction of the 
court in matter of law, is unintelligible, and as applied to the 
caſe impoſhble. The jury could not be aſked in the abſtract what 
was the law: they could not have an iſſue of the law joined before 
them: they could not be ſworn to try it. Ad queſtionem legts 
non reſpondent juratores : therefore to ſay literally and de plano 
that the Jury found the law againſt the judge's direction is abſurd: 
they could not be in a ſituation to find it; an unmixed queſtion of 
law could not be before them: the judge could not give any poſi- 
tive directions of law upon the * for the law can only riſe out 
of facts, and the judge cannot know what the facts are till the 
jury have given their verdict. Therefore, continued the Chief 
Juſtice, let us take off this veil and colour of words, which make 
a ſhew of being ſomething but are in fact nothing: let us get rid 
of the fallacy of applying a maxim, which truly deſeribes the ju- 
riſdiction of the courts over iſſues of law, to deſtroy the juriſdic- 
tion of jurors, in caſes where law and fact are blended together 

| upon 
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upon a trial. For if the jury at the trial are bound to receive the 
law from the judge every one ſees that it is a mere mockery, and 
of no uſe in determining right and wrong. 7 


This is the plain renne ſenſe of the argument; and it is 


impoſſible to ſuggeſt a diſtinction between its application to Buſhel's 


caſe and to the preſent; except that the right of impriſoning the 
jurors was there contended for, in order to enforce obedience to 
the directions of the judge. But this diſtinction, if it deſerves 


the name, though held up by Mr. Bearcroft as very important, is 
2 diſtinction without a difference. For if, according to Vaughan, 
the free agenty of the jury over the whole charge, uncontrouled 


by the Judge's direction, conſtitutes the whole of that antient 
mode of trial; it ſignifies nothing by what means that free apen- 
cy is deſtroyed : whether by the impriſonment of conſcience or 
of body; by the operation of their virtues or of their fears: 


whether they decline exerting their juriſdiction from being told 


that the exertion of it is a contempt of religious and moral or- 
der, or a contempt of the court puniſhable by impriſonment ; 


heir juriſdiction is equally taken away. 


My Lord, I ſhould be very ſorry improperly to waſte the time 


of the court, but I cannot help repeating once again, that if in 


conſequence of the learned judge's directions, the jury from a 
juſt deference to learning and authority, from a nice and modeſt 
ſenſe of duty, felt themſelves not at liberty to deliver the defen- 
dant from the whole indictment; he has not been tried. Be- 


_ cauſe though he was entitled by law to plead generally that he 


was not guilty ; though he did in fact plead it accordingly and 
went down to trial upon it, yet the jury have not been permitted 


to try that iſſue, but have been directed to find at all events a 


general verdict of guilty ; with a poſitive injunction not to in- 
veſtigate the guilt, or even to liſten to any evidence of inno- 
cence. | : e 255 5 


My Lord, 1 cannot help contraſting this trial, with that of 
Colonel Gerdon's but a few ſeſhons paſt in London. I had in my 
hand but this moment, an accurate note of Mr. Baron Eyre's * 


charge to the jury on that occaſion ; I will not detain the court 


by looking for it amongſt my papers; becauſe I believe I can 
correctly repeat the ſubſtance of it. 


Earl of Mansfield. The caſe of the King againſt Coſmo 
Gordon. | e 1 | 
Mr. Erſkine. Yes, my Lord: Colonel Gordon was indicted 

for the murder of General Thomas, whom he had kilied in a 


Now Lord Chief Baron. PR 
| | uel? 
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due. : and the queſtion was, whether if the jury were ſatisfied 
of that fact, the priſoner was to be convicted of murder? 


That was according to Fofter as much a queſtion of law, as 

| Hbel or no libel ; but Vir. Baron Eyre did not therefore feel 

himſelf at liberty to withdraw it from the jury. After ſtating 

| (greatly to his honour) the hard condition of the priſoner, who 
Was brought to a trial for life, in a caſe where the poſitive law 
and the prevailing manners of the times were ſo ſtrongly in op- 

. poſition to one another, that he was afraid the puniſhment of 

individuals would never be able to beat down an offence ſo ſanc- 

_ tioned ; he addreſſed the jury nearly in theſe words: Never- 
r theleſs, gentlemen, ! am bound to declare to you, what the law 
is as apphed to this caſe, in all the different views in which 
« it can be conſidered by you upon the evidence. Of this law 

* and of the fats as you ſhall find them, your verdi? muſt be 
* compounded, and I perſuade myſelf, that it will be ſuch a one 
4 as to give ſatisfaction to your own conſciences,” _ 


Now, if Mr. Baron Eyre, inſtead of telling the jury that a 
duel, however fairly and honourably fought, was a murder bj 
the law of England, and leaving them to find a general verdict 
under that direction, had ſaid to them, that whether ſuch a duel _ 
was murder or manſlaughter, was a queſtion with which neither 
he nor they had any thing to do, and on which he ſhould there- 
fore deliver no opinion and had directed them to find that the 
_ priſoner was guilty of killing the deceaſed in a deliberate duel, 
telling them, that the court would ſettle the reſt ; that would 
have been directly conſonant to the caſe of the Dean of St. 
Aſaph By this direction, the priſoner would have been in the 
hands of the court, and the judges, not the jury, would have 
decided upon the life of Colonel Gordon. | | 


But the two learned judges differ moſt eſſentially indeed. 


r Baron Eyre conceives himſelf bound in duty to ſtate the 
law as applied to the particular facts, and to leave it to the jury. 


Mr. Juſtice Buller ſays, he is not bound nor even allowed ſo 
do ſtate or apply it, and withdraws it entirely from their conſi- 
deration, e | 


Mr Baron Eyre tells the jury that their verdict is to be com- 
_ pounded of the fact and the law, e 


Mr. Juſtice Buller on the contrary, that it is to be confined to 
the fact only, the law being the excluſive province of the court. 
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My Lord, it is not for me to ſettle differences of opinion 
between the judges of England, nor to pronounce which of 
them is wrong: but, fince they are contradictory and inconſiſt- 
ent, I may hazard the aſſertion that they cannot both be right: 
the authorities which J have cited, and the general ſenſe of man- 
kind which ſettles every thing elſe, muſt determine the reſt. 


My Lord, I come now to a very important part of the caſe, 
untouched I believe before in any of the arguments on this oc- 
caſion. 88 EY 

I mean to contend, that the learned judge's charge to the jury 
cannot be ſupported even upon its own principles Br, ſuppoſing 
the court to be of opinion that all I have ſaid in op cn to 
theſe principles is inconcluſive, and that the queſtion of libel, and 
the intention of the publiſher were properly withdrawn from the 
conſideration of the jury, {till I think I can make it appear that 
ſuch a judgment would only render the miſdirection more pal- 


I may fafely aſſume, that the learned judge muſt have meant 
to direct the jury either to find a general or a ſpecial verdict; 
or to ſpeak more generally, that one of theſe two verdicts muſt 
be the object of every charge: For I venture to affirm, that 


neither the records of the courts, the reports of their ee 
ings, nor the writings of lawyers, furniſh any account o 


a third, 
There can be no middle verdi& between both; the jury muſt 


either try the whole iſſue generally, or find the facts ſpecially, 
referring the legal concluſion to the court, . ON 


I I may affirm with equal certainty, that the general verdict, 
ex vi termini, is univerſally as comprehenſive as the iſſue, and 
that conſequently ſuch a verdi& on an indictment, upon the ge- 
neral iſſue, not guilty, univerſally and unavoidably involves a 
judgment of law, as well as fact; becauſe the charge compre- 
hends both, and the verdict, as has been ſaid, is coextenſive 
with it. Both Coke and Littleton, give this preciſe definition of 


a general verdict; for they both ſay, that if the jury will find 
the law, they may do it by a 22 verdict, which is ever as 


large as the ifſue. If this be ſo, it follows by neceſſary conſe- 
quence, that if the judge means to direct the jury to find gene- 
rally againſt a defendant, he muſt leave to their conſideration 
every thing which goes to the conſtitution of ſuch a general ver- 


dict, and is therefore bound to permit them to come to, and to 


direct them how to form that general concluſion from the law and 

the fact, which is involved in the term guilty: For it is ridicu- 

lous to ſay, that guilty is a fact, it is a concluſion in law from a 
ee | fact, 


[ 95 ] 


fact, and therefore can have no place in a ſpecial verdict, where 


the legal concluſion is left to the court. 


In this caſe the defendant is charged, not with having publiſh- 


ed this pamphlet, but with having publiſhed a certain falſe, ſcan- 
dalous, and ſeditious libel, with a ſeditious and rebellious in- 
| tention. He pleads that he is not guilty in manner and form as 
he is accuſed ; which plea is admitted on all hands to be a de- 
nial of the whole charge, and conſequently does not merely put 
in iſſue the fact of publiſhing the pamphlet; but the truth of the 
whole indictment, i. e. the publication of the libel ſet forth in it, 
with the intention charged by it. | 1 


When this iſſue comes down for trial, the jury muſt either find 
the whole charge or a part of it; and admitting for argument ſake, 
that the judge has a right to dictate either of theſe two courſes ; 


he is undoubtedly bound in law to make his direction to the jury 


conformable to the one or the other. If he means to confine the 
jury to the fact of publiſhing, conſidering the guilt of the defen- 
dant to be a legal concluſion for the court to draw from that fact, 
ſpecially found on the record: he ought to direct the jury to find 
that fact without affixing the epithet of guilty -to the finding. 
Bur, if he will have a general verdict of guilty, which involves 
a judgment of law as well as fact; he muſt leave the law to the 
conſideration of the jury. For when the word guilty is pro- 
nounced by them, it is ſo well underſtood to comprehend eve 

thing charged by the indictment, that the affociate or his clock 


inſtantly records, that the defendant is guilty in manner and 


form as he is accuſed, i. e. not ſimply that he has publiſhed the 
pamphlet contained in the indictment; but that he is guilty of 
publiſhing he libel with the wicked intentions charged on him by 
the record. | | 46 | 


Now, if this effect of a general verdict of guilty is refle&ted 
on for a moment, the miſdirection of directing one upon the bare 
fact of publiſhing, will appear in the moſt glaring colours. The 
learned judge ſays to the jury, Whether this be a libel is not for 
your conſideration ; I can give no opinion on that ſubject without 


injuſtice to the | yr ; and as to what Mr. Jones ſwore con- 
cerning the defendant's motives for the Lewe, that is like- 


wiſe not before you: for, if you are ſatisfied in point of fact 
that the defendant publiſned this pamphlet, you are bound to 
ind him guilty. Why guilty, my lord, when the conſiueration 
of guilt is withdrawn? He confines the jury to the finding of 
a fact, and enjoins them to leave the legal concluſion from it to 
the court; yet, inſtead of directing them to make that fact the 
ſubject of a ſpecial verdict, he deſires them in the ſame breath 
to find a general one: to draw the concluſion without any atten- 

| | tion 
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Bon to the premiſes; to pronounce a verdict which _ the face 
a 


of the record includes a judgment upon their o that the 
paper is a libel, and that the publiſher's intentions in publiſhing 
it were wicked and feditious, although neither the one nor the 
other made any part of their conſideration” 


My Lord, fuch a verdict is a monſter in law, without prece- 
dent in former times, or root in the conſtitution. If it be true, 
on the principle of the charge itſelf, that the fact of publication 
was all that the jury were to find, and all that was neceſſary ro 
eftabliſh the defendant's guilt, if the thing 2 be a libel; 


Why was not that fact found like all other facts upon ſpecial ver- 


diets? Why was an epithet, which is a legal concluſion from the 


fact, extorted from a jury who were reſtrained from forming it 
themſelves The verdict muſt be taken to be general or ſpecial: 


if general, it has found the whole iſſue without a co-extenſive 
examination, If ſpecial, the word guilty which is a concluſion 
from facts can have no place in it. EL VVV 


Either this word guilty is operative or uneſſential ; an epithet of 


ſubſtance or of form. It is impoſhble to controvert that propoſition, 
and ] give the gentlemen their choice of the alternative. If they 


admit it to be operative and of real ſubſtance, or, to ſpeak more 


plainly, that the fa& of publication found ſpecially, without the 
epithet of guilty, would have been an imperfect verdict inconcluſive 


of the defendant's guilt, and on which no judgment could have 


followed: then it is impoſſible ro deny that the defendant has 


ſuffered injuſtice; becauſe ſuch an admiſſion confeſſes that a crimi - 
nal concluſion from a fact has been obtained from the jury, with- 
out permitting them to exerciſe that judgment which might have 
led them to a concluſion of innocence : and that the word guilty 
has been obtained from them at the trial as a mere matter of form, 


although the verdi& without it, ſtating only the fact of publicati- 
on which they were directed to ſind, to which they thought the 


fmding alone enlarged, and beyond which they never enlarged 
their enquiry, would have been an abſolute verdict of acquit 


If, on the other hand, to avoid this inſuperable objection to 
th charge, the word guilty is to be reduced to a mere word of 


form, and it is to be contended that the fact of publication found. 


ſpecially would have been tantamount ; be it ſo: let the verdict 
be ſo recorded ; let the word guilty be expunged from it, and I 
inſtantly fit down ; I trouble your Lordſhips no further; I with- 
maintain in arreſt of 
judgment, that the Dean is not convicted, But if this is not 


conceded to me, and the word guilty though argued to be but 


form, and though as ſuch obtained from the jury, is ſtill pre- 
ſerved upon the record, and made ple of againſt the defendant 


as 


, 
finds ad: it. ds. 
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ay 
as ſubſtance; it will then become us, (independently of all con- 
ſideration as lawyers,) to conſider a little how that argument is 
to be made conſiſtent with the honour of gentlemen, or that 
fairneſs of dealing which cannot but have place wherever juſtice 
is adminiſtered. PRO a Or 26's TL 1 


But in order to eſtabliſh that the word guilty is a word of eſ- 
ſential ſubſtance ; that the verdi& would have been imperfect 
without it ; and that therefore the defendant ſuffers by its inſer- 
tion; I now undertake to ſhe your Lordſhip, upon every prin- 
ciple and authority of law, that if the fact of publication, which 
was all that was left to the Jurys had been found by ſpecial ver- 
dict, no judgment could have been given on it. e 
My Lord, I will try this by taking the fulleſt finding which 
dhe facts in evidence could poſſibly have warranted. Suppoſing 
then, for inſtance, that the jury had found that the defendant 
publiſned the paper according to the tènor of the indictment: 
_ that it was written of and concerning the King and his Govern- 
ment; and that the innuendos were likewiſe as averred, Kmeaning 
the preſent King, and P the preſent parliament of Great Britain: 
on ſuch a finding, no judgment could have been given by the 
court, even if the record had contained a complete charge of a 
libel. No principle is more unqueſtionable than that to warrant 
any judgment upon a ſpecial verdict, rhe court which can preſume 
nothing that is not viſible on the record, muſt ſee ſufficient mat- 
ter upon the face of it, which, if taken to be true, is concluſive 
of the defendant's guilt. They muſt be able to ſay, if this re- 
cord be true, the defendant cannot be innocent of the crime 
which it charges un him. But from the facts of ſuch a verdict 
the court could arrive at no ſuch legitimate concluſion; for it is 
admitted on all hands, and indeed expreſsſy laid down by your 
Lordſhip in the caſe of the King againſt Woodfall, that publi- 
cation even of a libel is not concluſive evidence of guilt ; for that 
the defendant may give evidence of an' innocent publication, 


Looking therefore upon a record containing a good inditment 
of a libel, and a verdict finding that the defendant publiſſied it; 
but without the epithet of guiity, the court could not pronounce _ 

that he publiſhed it with the malicious intention which is the ef- 
ſence of the crime: they could not ſay what might have paſſed. 
at the trial: for any thing that appeared to them he might have 
given ſuch evidence of innocent motive, neceſſity, or miſtake, 
a8 might have amounted to excuſe or juſtification. They would 
ſay that the facts ſtated upon the verdi& would have been fully 
_ ſufficient in the abſence of a legal defence to have warranted the 
judge to have directed, and the jury to have given a general ver- 
diet of guilty, comprehending = intention which conſtitutes the 
| 3 FTrime: 


6 1 


crime: but that to warrent the bench which is ignorant of every 
thing at the trial, to preſume that intention, and thereupon to 


pronounce judgment on the record, the jury muſt not merely 
find full evidence of the crime, but ſuch facts as compoſe its legal 
definition, This wiſe principle is ſupported by authorities which. 
are perfectly familiar. EY 9 


If, in an action of trover; the plaintiff proves property in him- 
ſelf, poſſeſſion in the defendant, and a demand and refuſal of the 
thing charged to be converted; this evidence unanſwered is full 


proof of a converſion z and if the defendant could not ſhew to 


the jury why he had refuſed to deliver the plaintiff's property on 
a legal demand of it, the judge would direct them to find him 
guilty of the converſion. But on the ſame facts found by ſpe- 


_ cial verdict, no judgment could be given by the court: the. 


judges would ſay, If the ſpecial verdi& contains the whole of 
the evidence given at the trial, the jury ſhould have found the 


defendant gu ty ; for the converſion was fully proved, but we 
cCannot declare theſe facts to amount to a converſion, for the de- 


fendant's intention was a fact which the jury ſhould have found 
from the evidence, over which we have no juriſdiction. 


80 in the caſe put by Lord Coke, I believe in his firſt Jaſti- 


| tute 115. If a modus is found to have exiſted beyond memory 
till within thirty years before the trial, the court cannot upon 


ſuch facts found by ſpecial verdict pee againſt the modus: 
but mw one of your Lordſhips wou 
upon ſuch evidence they were warranted in finding againſt it. 


In all caſes of preſcription, the univerſal practice of judges is 
to direct juries by analogy to the ſtature of | xs i to decide 
againſt incorporeal rights, which for many years have been relin- 
quiſhed ; but ſuch modern relinquiſhments, if ſtated upon the 


record by ſpecial verdict, would in no inſtance warrant a judg- 
ment . any preſcription. The principle of the difference is 


obvious and univerſal: the court looking at a record can preſume 
nothing; it has nothing to do with reaſonable probabilities, but 


is to eſtabliſh legal certainties by its judgments. Every crime is 


like every other complex idea, capable of a legal definition? if 
all the component parts which go to its formation are put as facts 
upon the record, the eourt can pronounce the perpetrator of them 


a criminal: but if any of them are wanting, it is a chaſm in fact, 


and cannot be ſupplied. Wherever intention goes to the eſſence 


of the charge, it muſt be found by the jury; it muſt be either 


comprehended under the word guiky in the general verdict, or 
ſpecifically found as a fact by the ſpecial verdict. This was ſo- 
lemnly decided by the court in Huggins's caſe, in ſecond Lord 

5 185 000166: Raymond; 


d certainly tell the jury, that 


5 ] 
Ra nond, 1881, Which was a ſpecial verdit of murder from the 
04 Bailey. Eng Aged 5 


It was an indictment againſt John Huggins, and James 

Barnes, for the murder of Edward Arne. The indiament 

charged that Barnes made an aſſault 2 Edward Arne, being 
u 


in the cuſtody of the other priſoner Huggins, and detained him 
for ſix weeks in a room newly built over the common ſewer of 
the priſon, where he languiſned and died: the indictment fur- 


ther charged, that Barnes and Huggins well knew that the room 


was unwholeſome and dangerous: the indictment then charged 

that the priſoner Huggins of his malice aforethought was preſent, 
- aiding, and abetting Barnes, to commit the murder aforeſaid. 

This was the ſubſtance of the indictment. e N 


The ee found that Huggins was warden of the | 


; Fleet by letters patent: that the other priſoner Barnes was ſer- 


vant to Gibbons Huggins, deputy in the care of all the priſon- 


ers, and of the deceaſed a priſoner there. That the priſoner 
Barnes, on the 7th of September, put the deceaſed Arne'in a 
room over the common ſewer which had been newly built, know- 


ing it to be newly built, and damp, and fituated as laid in the 


indictment: and that fifteen days before the priſoner's death, HuG- 
GINS e; x well knew that the room was new built, damp, and 
ſituated as laid, They found that fifteen days before the death of 
the priſoner, Huggins was preſent in the room, and ſaw him 
there under dureſs of impriſonment, but then and there turned 


away, and Barnes locked the door, and that from that time till his 


| death the deceaſed remained locked up. 


It was argued before the twelve judges in Serjeants Inn, whe» 
ther Huggins was guilty of murder. It was agreed that he was 

not anſwerable crincnalh 

not be guilty, unleſs the criminal intention was brought perſon- 

ally home to himſelf, And it is remarkable how ſtrongly the 

. 5 required the fact of knowledge and malice, to be { 
on the face of the verdi&, as oppoſed to evidence of intention, 
and inference from a fact. | | 1 


The court ſaid, it is chiefly relied on that Huggins was preſent 
in the room, and ſaw Arne ſub duritie ah era et ſe aver- 
tit; but he might be preſent and not know all the circumſtances; 
the words are vibIr ſub duritie ; but he might /e him under 


dureſs, and not 4#now he was under dureſs; it was anſwered 


that ſeeing him under dureſs evidently means he knew he was 


under dureſs; but ſays the court, „ eve cannot take things ly 
inference in this manner ; his ſeeing is but evidence of his knovoledg « 


of theſe things, and therefore the jury, if the fad would haue borne 


„for the act of his deputy, and could 


ated 
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it, ſhould hade found that Huggins Ineau he was there without bis 
conſent, which not being done 2ve cannot intend theſe things nor inſer 
; them; we muſt judge of fa#s, and not from the evidence of fats ;” 
and cited Kelynge, 78; that whether a man be aiding and abet- 
ting a murder is matter of fact, and ought to be expreſsly found 
by a jury. Fender oper tae 1 5 


' The application of theſe laſt principles and authorities to the 
caſe before the court is obvious and ſimp le. 


The criminal intention is a fact, and muſt be found by the 
jury: and that finding can only be expreſſed upon the record by 
the general verdict of guilty which comprehends it, or by the 
ſpecial enumeration of ſuch facts as do not merely amount to evi- 

| * of, but which completely and concluſively conſtitute the 
crime. But it has been ſhewn, and is indeed admitted; that the 
publication of a libel is only prima facie evidence of the complex 
charge in the indictment, and not ſuch a fact as amounts in it- 
ſelf when ſpecially ſtated to concluſive guilt ; ſince as the judges 
cannot tell how the criminal inference from the fact of publiſh- 
ing a libel, : might have been rebutted at the trial; no judgment 
can follow from a ſpecial finding, that the defendant publiſhed 
the paper indicted according to the tenor laid in the indict- 


It follows from this, that if the jury had only found the fact 
of publication, which was all that was left to them, without af- 
fixing the epithet of guilty, which could be only legally affixed b 
an inveſtigation not permitted to them; a venire facias de novo 
muſt have been awarded becauſe of the uncertainty of the verdict 
as to the criminal intention: whereas it will now be argued, 
that if the court ſhall hold the dialogue to be a libel, the de- 
fendant is fully convicted; becauſe the verdict does not merely 
find that he publiſhed, which is a finding conſiſtent with inno- 

cence, but finds him Gui of publiſhing, which is a finding 
of the criminal publication charged by the indictment. 


My Lord, how I ſhall be able to defend my innocent client 
againſt ſuch an argument, I am not prepared to ſay ; I feel all 
the weight of it; but that feeling ſurely entitles me to greater 
attention, when I complain of that which, ſubjects him to it, 
without the warrant of the law. It is the weight of ſuch an 
NN that entitles me to a new trial; for the Dean of St. 
aph is not only found guilty, without any inveſtigation of his 
guilt by the jury, but without that queſtion being even open to 
your Lordſhips on the record, Upon the record the court can 
only ſay the dialogue is, or is not a libel ; but if it ſhould pro- 
nounce it to be one, the criminal iptention of the defendant in 
1 6 publiſhing 


f 0 


8 NN it is taken for granted by the word guilty; although 

t has not only not been tried, but evidently appears from the 
. verdi& itſelf not to have been found by the jury. Their verdict 
is, © guilty of publiſhing, but whether a libel or not they do 
« not find.” And it is therefore -impothble to ſay that they 
can have found a criminal motive in publiſhing a paper, on the 


_ crimitiality of Which they have formed no judgment. Printing 


and publiſhing that which is legal, contains in it po crime; the 
guilt muſt ariſe from the publication of a libel ; and there is 
erefore a palpable repugnancy on the face of the verdict itſelf, 
which firſt finds the-Dean guilty of publiſhing, and then renders 
the finding a nullity, by pronouncing ignorance in the jury whe- 
ther the thing publiſhed comprehends any guilt. MSF 


Jo conclude this part of the ſubject, the epithet gf guilty (as 
I ſet out with at firſt) muſt either be taken to be ſubſtance, or 
form. If it be ſubſtance, and as ſuch, concluſive of the grimi- 


nal intention of the publiſher, ſhould the thing publiſhed be 


| hereafter adjudged to be a libel; I afk a new trial, becauſe the 
_ defendant's guilt in that reſpe& has been found without having 
been tried: If on the other hand, the word ou, & is admitted 
to be but a word of form, then let it be expunged, and I am not 
hurt by the verdict. 1 = e det Ley 


Having now eſtabliſhed, according to my two firſt propofiti- 
ons, that the jury upon every general ifſve, joined in a crimi- 
nal caſe, have a conſtitutional juriſdiction over the whole charge, 
I am next in ſupport of my third, to contend, that the caſe of 
a libel forms no legal exception to the general principles which 

overn the trial of all other crimes, that the argument for the 
| Giference, viz. becauſe the whole charge always appears on the 


record, is falſe in fact, and that even if true, it would form no 
ſubſtantial difference in law. | 81 of 


A4 s to the firſt, I till maintain that the whole caſe does by no 
means neceffarily appear on the record; the crown may indict 


part of the publication, which may bear a criminal conſtruction 


when ſeparated from the context, and the context omitted hav- 
ing no place in the indictment, the defendant can neither demur 
to it, nor arreſt the judgment after a verdict of guilty ; becauſe 
the court is el circumſcribed by what appears on the re- 
cord, and the record contains a legal charge of a libel. 


I maintain likewiſe, that according to the principles adopted 
upon this trial, he is equally ſhut our from l before 
the jury; for though he may read the explanatory context in 
evidence, yet he can derive no advantage from reading it, if 


they are tied down to find him guilty ot publiſhing the matter 


which 
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of the thing publiſhed ; they may 


1 


| which is contained in the indictment, however its innocence may 


be eſtabliſhed by a view of the whole work. The only opera - 
tion, which looking at the context can have upon a jury is, ta 
convince them that the matter upon the record, however libel. 
lous when taken by itſelf, was not intended to convey the mean- 


ing which the words indicted import in language, when ſepara: 


ted from the general ſcope of the writing: but upon the prioci- 
ple contended for, they could not acquit the defendant upon 


any ſuch opinion, for that would be to take upon them the pro- 


bibited queſtion of libel, which is ſaid to be matter of law for | 


the court, | 


My learned friend Mr. Bearcroft appealed to his audience 
with an air of triumph, whether any ſober man could believe, 

that an Engliſh jury in the caſe I put from Algernon Sidney 
would convict a defendant of publiſhing the Bible, ſhould the 


crown indict a member of a verſe which was blaſphemous in it- 


ſelf if ſeparated from the context. My Lord, if my friend had 
attended to me, he would have found that in conſidering ſuch 
ſuppoſition as an abſurdity, he was only repeating my own words. 
1 never ſuppoſed that a jury would a& > wickedly, or ſo ab- 


ſurdly, in 3 caſe where the principle contended for by my friend 
Mr. wok 


roft, carried ſo palpable a face of injuſtice, as in the 

inſtance which I ſelected ro expoſe it; and which I therefore 
ſelected to ſhew there were caſes in which the ſupporters, of the 
doctrine were aſhamed of it, and obliged to deny its operation: 


for it is impoſſible to deny that if the jury can look at the context 


in the caſe put by Sidney, and acquit the defendant on the merits 
* it in caſes which will dire ly 
operate againſt the principle he ſeems to ſupport. This will ap- 
pear from other inſtances, where the injuſtice is equal, but not 
JJ;ͤ˙˙¹³¹Aʃ mr 
Suppoſe the crown were to ſele& ſome paſſage from Locke 
upon Government; as for inſtance ; “ that there was no differ- 
*« ence between the king and the conſtable when either of them ex- 
« ceeded their authority.” That aſſertion under certain circum- 
ſtances if taken by itſelf without the context, might be highly 
ſeditious, and the queſtion therefore would be quo animo it was 


_ written: perhaps the real meaning of the ſentence might not be 
diſcoverable by the immediate context without a view of the 
whole book; therefore to do juſtice to the defendant, upon the 


yery principle by which Mr. Bearcroft in anſwering Sidney's caſe 
can alone r the publiſher of his Bible, the jury muſt look 


into the whole Eſſay on Government, and form a judgment of 


the deſign of the author, and the meaning of his work, 


1 r ere 


„ 
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Lord Manfeld. To be ſure they may judge from the whole 


Ar. Erftine, And what is this, my Lord, but determining 


che queſtion of libel which is denied to day: for if a jury may 


acquit the publiſher of any part of Mr. Locke on Government, 


from a judgment ariſing out of a view of the whole book, though 
there be no innuendos to be filled up as facts in the indictment; 
wbt is it that bound the jury to convict the Dean of St. Aſaph, 
as the publiſher of Sir William Jones's dialogue, on the bare 
fact of publication, without the right of ſaying that his obſer- 
m_—_ as well as Mr. Locke's,. were ſpeculative, abſtract, and 
eg 3 * | | «Jy 4 » | | ; 


| Lord Mansfield. . They certainly may in all caſes go into the 


whole context, 


Mr. Erſtine. And why may they go into the context ? clear- 


ly, my Lord, to enable them to form a corre& judgment of the 
meaning of the part indicted, even though no particular meaning 
be ſubmitted to them by arguments in the indictment, and there- 
fore the very permiſhon to look at the context for ſuch a purpoſe, 
(where there are no innuendos to be filled up by them as facts,) 
is a palpable admiſhon of all I am contending for, viz. the right 
of the jury to judge of the merits of the paper, and the inten- 


But it is ſaid, that though a jury have a right to decide that 


a paper criminal as far as it appears on the record, is nevertheleſs 
legal when explained by the whole work of which it is a part; 
yet that chey ſhall have no right to ſay that the whole work itſelf 
if it happens to be all indicted, is innocent and legal. This 


_ propoſition, my Lord, _ the bare ſtating of it, ſeems too 


prepoſterous to be ſeriouſly entertained ; yet there is no alterna- 
tive between maintaining it in its full extent, and abandoning the 
whole argument, ))) 


If the defendant is indicted for publiſhing part of the verſe in 


bdhe pfalms, There is no God,” it is aſſerted that the jury may 


| look at the context, and ſeeing that the whole verſe did not 
maintain that blaſphemous propoſition, but only that the foo] had 
faid ſo in his heart, may acquit the defendant upon a judgment 
that it is no libel, to impute ſuch imagination to a fool : but if 
the whole verſe had been indicted, viz. © that the fool has ſaid 
in his heart there is no God; the jury on the principle con- 


"© This right was fully exerciſed by the Jury who tried and acquitted | 


Mr. Stockd 


| tended 
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tended for, would be reſtrained from the ſame judgment of its 
legality, and muſt convict of blaſphemy on the fact of publiſhing, 
leaving the queſtion of libel untouched on the record. 


- - If in the ſame manner, only part of this very dialogue had 
been indicted inſtead of the why it is {aid — by your Lord- 
ſhip, that the jury might have read the context, and then, not- 
withſtanding the fact of F might have collected from 
the whole, its abſtract and ſpeculative nature, and have acquit- 
ted the defendant upon that judgment of it; and yet it is con- 
tended they have no right to form the ſame judgment of it upon 
the preſent occaſion, although the whole be before them u 
the face of the indictment; but are bound to convict the defen- 
dant upon the fact of publiſhing, notwithſtanding they ſhould 
have come to the ſame judgment of its legality which it is ad- 
.. mitted they might have come to on trying an indictment for the 
publication of a N Keally, my Lord, the abſurdities and 
groſs departures from reaſon, which muſt be hazarded to ſupport 
this doctrine are endleſs. . 


I be criminality of the paper is ſaid to be a queſtion of law, 
pet the meaning of it from which the legal interpretation can 
ariſe, is admitted to be a queſtion of fact. If the text be ſo 
perplexed and dubious as to require innuendos to explain, to 
point, and te apply obſcure expreſſion or conſtruction, the ju 
alone as judges of fact, are to interpret and to ſay what ſenti- 
ments the author muſt have meant to convey by his writing: yet 
if the writing be ſo plain and intelligible as to require no aver- 
ments of its meaning, it then becomes ſo obſcure and myſterious 
as to be a queſtion of ** and beyond the reach of the very 
ſiame men who but a moment before were interpreters for the 
judges; and though its object be moſt obviouſly peaceable and 
5 its author innocent, they are bound to ſay upon their oaths, that 
5 it is wicked and ſeditious and the publiſher of it guilty. - | 


1 As a queſtion of fact the jury arg to try the real ſenſe and 

y conſtruction of the words indicted, by comparing them with the 

| context; and yet if that context itſelf which affords the compa- 

| riſon makes part of the indictment, the whole becomes a queſ- 

11 tion of law; and they are then bound down to convict the de- 
14 fendant on the fact of publiſhing it, without any juriſdiction over 
I the meaning. 'To complete the juggle, the intention of the 

- publiſher may likewiſe be ſhewn as a fact, by the evidence of any 

_ extrinſic circumſtances, ſuch as the context to explain the wri- 

ing, or the circumſtances of miſtake or ignorance under which it 

vas publiſhed ; and yet in the ſame breath, the intention is pro- 

' nounced to be an inference of law from the act of publication, 


Which 


which the jury cannot exclude, but which muſt depend upon the 
future judgment 'of the court. | | ia 


But the danger of this ſyſtem, is no leſs obvious than its ab- 
ſurdity. I do not believe that its authors ever thought of in- 
flicting death upon Engliſhmen, without the i mon of a 
jury; yet its eſtabliſhment would unqueſtionably extend to anni- 
hilate the ſubſtapce of that trial in every proſecution for high 
treaſon, where the publication of any writing was laid as the 
overt act. I illuſtrated this by a caſe when I moved for a rule, 
and called upon my friends for an anſwer to it, but no notice has 
been taken of it by _ of them; this was juſt what I expected: 
when a convincing anſwer cannot be found to an obje&ion, thoſe 
who underſtand controverſy never give ſtrength to it by a weak 
one. e e 


4 * 


Ifaid, and 1 again repeat, that if an indictment charges that 


a defendant did traiterouſſy intend, compaſs, and imagine the 


death of the king; and in order to carry ſuch treaſon into exe- 
cution, publiſhed a paper which it ſets out literatim on the face 
of the record, the principle which is laid down to day would 


ſubject that perſon to the pains of death by the ſingle authority f 
abe judges, without leaving any thing to the jury, but the bare 


fact of publiſhing the paper. For, if that fact were proved, and 
the defendant call | 
be warranted, nay bound in duty by the principle in queſtion, to 
ſay to the jury, Gentlemen, the overt act of wt . charged 
upon the defendant, is the publication of this paper, intending 
to compaſs the death of the King; the fact is proved, and you 
are therefore bound to convict him: the treaſonable intention is 
an inference of law from the act of publiſhing ; and if the thing 
publiſhed does not upon a future examination intrinſically ſupport 


that inference, the court will arreſt the judgment, and your ver- 


5 dict will not affect the priſoner. 


My Lord, I will reſt my whole argument upon the analogy 
between theſe two caſes, and give up every objection to the doc- 


trine when applied to the one, if upon the ſtricteſt examination it 


ſhall not be found to apply equally to the other. 


If the ſeditious intention be an inference of law, from the 
| ** of publiſhing the paper which this indictment charges to be 
a libel, is not the treaſonable intention equally an inference from 
the fact of publiſhing that paper, which the other indictment 


charges to be an overt act of treaſon? In the one caſe as in the 


other, the writing or publication of a paper is the whole charge; 
and the ſubſtance of a paper fo written or publiſhed makes all the 

difference between the two offences. If that ſubſtance be matter 
125 | ; | | of 


ed no witneſſes, the judge who tried him would 
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juries? Where can you po 
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of law where it is 2 ſeditious libel, it muſt be matter of law, 
where it is an act of treaſon: and if becauſe it is law the jury 
are excluded from judging it in the one inſtance, their judgment 


muſt fuffer an equal abridgment in the other, 


The conſequence is obvious. If the jury by an appeal to their 


conſciences are to be thus limited in the free exerciſe of that right 
which was given them by the conſtitution, to be a protection 


againſt judicia] _— where the weight and majeſty of the 
crown is put into the ſcale againſt an obſcure in vidual, the 

{the preſs is at an end: for how can it be ſaid that the 
preſs is free becauſe every thing may be publiſhed without a pre» 
vious licence, if the publiſher of the moſt meritorious work 


which the united powers of genius and patriotiſm ever gave to 


the world, may be proſecuted by information of the King's at- 
torney general, without the conſent of the grand jury, may be 
convicted by the petty jury, on the mere fact of publiſhing, (who 

indeed without perjuring themſelves muſt on this ſyſtem inevita- 


bly convict him), and muſt then depend upon judges who may be 
Ole 


the ſupporters of the very adminiſtration whoſe meaſures are 
queſtioned by the defendant, and who mult therefore either give 


| judgment againſt him or againſt themſelves, 


To all this Mr. Beareroft ſhortly anſwers, Are you not in the 


bands of the fame judges, with reſpect to your property and even 
to your life, when f. cul verdicts are found in murder, felony, 


treaſon ? in theſe caſes do priſoners run 2 hazard from the 
application of the law by the judges, to the facts found by the 
T 


My Lord, this is an argument which I can anſwer without 
indelicacy or offence, becauſe your Lordſhip's mind is much too 
liberal to ſuppoſe, that I inſult the court by general obſervations 
on the principles of our legal government: however ſafe we 
might be or might think ourſelves, the conſtitution never intended 
to inveſt judges with a diſcretion, which cannot be tried and 
meaſured by the plain and palpable ſtandard of law; and in all 
the caſes put by Mr. Bearcroſt, no ſuch looſe diſcretion is exer- 
ciſed as muſt be entertained by a judgment on a ſeditious libel, 


and therefore the caſes are not parallel, 


On a ſpecial verdi& for murder, the life of the priſoner does 
not depend upon the religious, moral, or philoſophical ideas of 
the judges, concerning the nature of homicide : no, precedents 
are ſearched for, and if he is condemned at all, he is judged ex- 
actly by the ſame rule as others have been judged by before him; 
his conduct is brought to a preciſe, clear, intelligible ſtandard, 
and cautiouſly meaſured by it: it is the law therefore and not Yi 

| | Jqudgè 
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or civil actions for lander upon individuals. 


judge which condemns him, It is the fame in all inditmenty, 


Reputation is a perfonal right of the ſubject, indeed the moſt 
valuable of any, and it is therefore ſecured by law, and all in- 
juries to it clearly aſcertained ; whatever ſlander hurts a man in 


his trade, ſubjects him to danger of life, liberty, or loſs of pro- | 


perty, or tends to render him infamous, is the ſubje& of an ac+ 
tion, and in ſome inſtances of an indictment. But in all theſe 
caſes where the malus animus is found by the jury, the judges are 
in like manner a fafe repoſitory of, the legal conſequence ; be- 
cauſe ſuch libels may be brought to a well known ſtandard of ſtrict 
and poſitive law; they leave no diſcretion in the judges : the 
determination of what words when written or ſpoken of another 
are actionable, or the ſubject of an indictment, leaves no more 
latitude to a court fitting in judgment on the record, than a queſ+ 
tion of title does in a ſpecial verdict in ejetment. 


But I beſeech your Lordſhip, to conſider by what rule the - 


legality or * of this dialogue is to be decided by the court 
as a queſtion of law upon the record. Mr, Bearcroft has admit- 
| ted in the moſt unequivocal terms, (what indeed it was impoſſible 


for him to deny,) that every part of it when viewed in the ab- 


ſtract was legal; but he ſays, there is a great diſtinction to be 
taken between ſpeculation and exhortation, and that it is this 
latter which makes it a libel. I readily accede to the truth of 
the obſervation, but how your Lordſhip is to determine that dif- 


| ference as a queſtion of law, is paſt my comprehenſion : for if 
the dialogue in its phraſe and compoſition be general, and its 


libellous tendency ariſes from the purpoſe of the writer, to raiſe 


diſcontent by a ſeditious application of legal doctrines ; that pur- 
poſe is ſurely a queſtion of fact if ever there was one, and muſt 
therefore be diſtinctly averred in the indictment, to give the cog- 
nizance of it as a fact to the jury, without which no libel can 


poſſibly appear upon the record: this is well known to be the 


_ only office of the innuendo; becauſe the judges can preſume 


nothing which the ſtricteſt rules of grammar do not warrant then 
to collect intrinſically from the writing itſelf. 


Circumſcribed by the record, your Lordſhip can form no 


judgment of the tendency of this dialogue to excite ſedition by 
any thing but the mere words : you mult look at it as if it was 


an old manuſcript dug out of the ruins of Herculaneum ; you 


can collect nothing from the time when, or the circumſtances 
ander which it was publiſhed; the perſon by whom, and thoſe 
amongft whom it was circulated ; yet theſe may render a paper 


at one time, and under ſpme cucumltances, dangerouſly wicked 


and 
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and feditious, which at another time, and under « 


cumſtances, might be innocent and highly meritorious. 


* „ 
> 4 
) #. 8 , 
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If puzzled by a taſk fo inconſiſtent with the zeal, fenſe, and 
m of judicature, your Lordſhip ſhould ſpurn the fetters of 
e record, and judging with the reaſon rather than the infirmi- 
ties of men, ſhould take into your conſideration, the ſtate of 
men's minds on the ſubje& of equal repreſentation at this mo- 
ment, and the great diſpoſition of the preſent times to revolution 
in government: if reading the record with theſe impreſſions your 
Lordſhip ſhould be led to a judgment not warranted by an ab- 
ſtra& conſideration of the record, then beſides that ſuch a judg- 
ment would be founded on facts not in evidence before the court, 
and not within its juriſdiction if they were; let me further re- 
mind your Lordſhips, that even if thoſe objections to the pre- 
miſes were removed, the concluſion would fe no concluſion of 
| law: your deciſion on the _— might be very ſagacious as 
politicians, as moraliſts, as philoſophers, or as * of the 
preſs, but they would have no reſemblance to the judgments of 
an Engliſh court of juſtice, becauſe it could have no warrant 
from the acts of your predeceſſors, nor afford any precedent to 
your ſucceſfors. _ . „ 


But all theſe objections are perfectly removed, when the ſedi- 
tious tendency of a paper is ae as a queſtion of fact: we 
are then relieved from the abſurdity of a legal diſcuſſion ſeparated 
from all the facts from which alone the law can ariſe ; for the 
jury can do what (as I obſerved before) your Lordſhips cannot 
do in judging by the record ; they can examine by evidence all 
thoſe circumſtances that lead to eſtabliſh the ſeditious tendency 
of the paper from which the court is ſhut out: they may know | 
themſelves, or it may be proved before them, that it has excited 
ſeqdition already: they may collect from witneſſes that it has been 

widely circulated, and ſeditio ly underſtood ; or, if the proſe- 
cution (as is wiſeſt) precedes theſe conſequences, and the reaſon- 
ing mult be a priori, ſurely gentlemen living in the country are 
much better judges than your Lordſhip, what has or has not a 
tendency to diftord the neighbourhood in which they live, and 
that very neighbourhood is the forum of criminal trial. 


If they know that the ſubje& of the paper is the topic that 
agitates the courtry around them; if they ſee danger in that 


: gitation, and have reaſon to think that the publiſher: muſt have | 


intended it; they fay he is guilty. If, on the other hand, they 
conſider the paper to be legal, and enlightening in principle; 
likely to promote a ſpirit of activity and liberty in times when the 
activity of ſuch a ſpirit is eſſential to the public ſafety, and have 
Tealon to believe it co be written and nubliſhed in that ſpirit; {Rey 
ay, 
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fay, as they, ought to do, that the writer or the publiſher is not 


guilty, Whereas your Lordſhip's judgment upon the language 
of the record muſt ever be in the pure abſtract; operating blindly 
and mien upon all times, circumſtances, and intenti- 
ons, making no diſtinctions between the glorious attempts of a 
Sidney or a Ruſſel, ſtruggling againſt the terrors of deſpotiſm 
under the Stuarts; and thoſe deſperate adventurers of the year 

forty-five, who libelled the perſon, and excited rebellion againſt 
the mild and gracious government of our late excellent ſovereign 

King George the Second. VV 


 MyLord, if the independent gentlemen of England are thus 
better qualified to decide from cauſe of knifWledge, it is no of- 
fence to the court to ſay, that they are full as likely to decide 
with impartial juſtice as judges appointed by the crown. Your 
Lordſhips have bur a life intereſt in the public property, but they 
have an inheritance in it for their children. Their landed pro- 


perty depends upon the ſecurity of the government, and no man 


who wantonly attacks it can hope or expect to eſcape from the 
ſelfiſh lenity of a jury. On the firſt principles of human action 
they muſt lean heavily againſt him. It is only when the pride of 
Engliſhmen is picqued by ſuch doctrines as I am oppoſing to- day, 
that they think it better to ſcreen the guilty by an indiſcriminate 
oppoſition to them, than ſurrender thoſe rights by which alone 
innocence in the day of danger can be proteted. | * 


oy venture therefore to ſay, in ſupport of one of my original 


propoſitions, that where a writing indicted as a lihel, neither 
contains, nor is averred by the indictment to contain any ſlander 
of an individual, ſo as to fall within thoſe rules of law which 
protect perſonal reputation, but whoſe criminality is charged to 

conſiſt (as in the preſent inſtance) in its tendency to ſtir up gene- 


ral diſcontent, that the trial of ſuch an indictment neither in- 


volves, nor can in its obvious nature involve any abſtract queſtion 
of law. for the judgment of a court, but muſt wholly depend 
upon the judgment of the jury on the tendeney of the writing 
itſelf, to produce ſuch conſequences, when connected with all 
the circumſtances which attended its publication. 705 


It is unneceſſary to puſh this part of the argument further, 
becauſe I have heard nothing from the bar againſt the poſition 
which it maintains; none of the gentlemen have, to my recol- 
leon, given the court any one ſingle reaſon, good or bad, why 
the tendency of a paper to ſtir up diſcontent againſt government, 
ſeparated from all the circumſtances which are ever ſhut out from 
the record, ought to be conſidered as an abſtract queſtion of law: 
they. have not told us where we are to find any matter in the 


books to enable us to argue ſuch queſtions before the court; or 


here 


Two} 


Where your Lordſhips yourſelves are to find a rule for your judg- 
ments on ſuch ſubjects. I confeſs that to me it looks more like 
legiſlation, or arbitrary power, than Engliſh judicature. If the 
court can ſay, this is a criminal writing, not becauſe we know 
that miſchief was intended by its author, or is even contained in 
itſelf, but becauſe fools believing the one and the other may do 
*miſchief in their folly ; the ſuppreſſion of ſuch writings under 
particular circumſtances may be wiſe policy in a ſtate, but upon 
whar principle it can be criminal Jaw in England to be ſettled in 
the abſtract by judges, I confeſs with humility, that T have no 
organs to underſtand. 


Mr. Leyceſter fel the difficulty of maintaining ſuch a ropo- 
ſition by any argument of law, and therefore had recourſe to an 
argument of fact. If (fays my learned friend) what is or is 
% not a ſeditious libel, be not a queſtion of law for the court, 
but of fact for the jury, upon what principle do defendants 

« found guilty of ſuch libels by a general verdict, defeat the 
« judgment for error on the record: and what is ſtill more in 
« point, upon what principle does Mr. Erſkine himſelf, if he 
* Fails in his preſent motion, mean to aſk your Lordſhips to 
16 wo this very judgment by ſaying that the dialogue is not a 
66 1 e „ 5 a X {x0 | | 8 | . 


My Lord, the obſervation is very ingenious, and God knows 
the argument requires that it ſhould ; but it is nothing more. 
'The arreſt of . which follows after a verdict of guilty | 
for publiſhing a writing, which on inſpection of the record ex- 
hibits ro the court no ſpecific offence againſt the law, is no im- 
peachment of my doctrine: I never denied ſuch a juriſdiction to 
the court. My poſition is, that no man ſhall be puniſhed for the 
criminal breach of any law, until « jury of his equals have pro- 
- nounced him guilty in mind as well as in act. A&us non facit 
reum nifi mens fit rea. i; e 


Bur I never aſſerted that a jury had the power to make criminal 
Jaw as well as to adminiſter it; and therefore it is clear that they 
cannot deliver over a man to puniſhment if it appears by the 
record of his accuſation, which 1s the office of judicature to 
examine, that he has not offended againſt any poſitive law); be- 
cauſe however criminal he may have been in his diſpoſition, 
which is a fact eſtabliſhed by the verdict, yet ſtatute and prece- 
dents can alone decide what is by law an indictable offence. 


If, for inſtance, a man were charged by an indictment with 
having held a diſcourſe in words highly ſeditious, and were 
found guilty by the jury, it is evident that it is the province of 
the court to arreſt that judgment; becauſe though the ary ove 

ound 


E 


found chat he ſpoke the words as laid in the indictment, with 
the ſeditious intention charged upon him, which they, and they 
only could find; yet as the words are not puniſhable by india- 

ment, as when committed to writing, the court could not pro- 
nounce judgment: the declaration of the jury that the defendant 

was railey in manner and form as accuſed, could evideritly never 

warrant a judgment, if the accuſation itſelf contained no charge 

of an offence againſt the law. 5 e 


In the fame manner, if a butcher were indicted for privatel 
putting a ſheep to cauſeleſs and unneceeſſary torture in the exerciſe 
of his trade, but not in public view ſo as to be productive of evil 
example, and the jury ſnould find him guilty, 1 am afraid that 
no judgment could follow; becauſe though done malo animo, yer 
neither ſtatute nor precedent have perhaps determined it to be an 
indictable offence ; it would be difficult to draw the line. An 
indiment would not he for every inhuman negle& of the ſuffer- 
ings of the ſmalleſt innocent animals which Providente has ſub- 


lected to us. 


Vet the poor beetle which we tread upon, 
In corporal ſuffering feels a pang as great 
As when a giant dies. | | | 


A thouſand other inſtances might be brought of acts baſe and 
immoral, and prejudicial in their conſequences, which are not 
yet indictable by Jaw. | | 


In the caſe of the King againſt Brewer, in Cowper's reports, 
it was held that 3 expoſing to ſale and ſelling gold under 
ſterling for ſtandard gold, is not indictable; becauſe the act re- 
fers to goldſmiths only, and private cheating is not a common- 
law offence. „ Es Caps 


Here too the declaration of the jury that the defendant is 

_ guilty in manner and form as accuſed, does not change the nature 
of the accuſation : the verdi& does not go beyond the charge; 

_ if the charge be invalid in law, the verdict muſt be invalid 


All theſe cafes therefore, and many ſimilar ones which might 
be put, are clearly conſiſtent with my principle; I do nor ſeek to 
ere& jurors into legiſlators or judges : there muſt be a rule of 
action in every ſociety which it is the duty of the legiſlature to 
create, and of judicature to expound when created. I only. 
ſupport their right to determine guilt or innocence where the 
crime charged 1s blended by the general iſſue with the intention 
of che criminal; more eſpecially when the quality of the or 
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irſelf even independent of that intention, is not meaſurable by 
any preciſe principle or precedent of law, but is inſeparably con- 
nected with the time when, the place where, and the circum- 
ſtances under which the defendant act ee. 


My Lord, in conſidering libels of this nature as oppoſed to 
flander on individuals 2 mere queſtions of fact, or at all 
events to contain matter fit for the determination of the jury; I 
am ſupported not _ by the general practice of courts, but even 
ers themſelves, who in proſecuting. for the 
crown have maintained the contrary dodrine. - 
Your Lordſhips will I am perſuaded admit that the general 


practice of the profeſſion, more eſpecially of the very heads of 


it, proſecuting too for the public, is ſtrong evidence of the law. 


Attorney Generals' have ſeldom. entertained ſuch a jealouſy of 
the king's judges in ſtate proſecutions, as to lead them to make 
preſents of juriſdiction to juries, which did not belong to them 
of right by the conſtitution of the country. Neither can it be 


ſuppoſed, that men in high office and of great experience, ſhould 


in every inſtance. (though differing from each other in temper, 


character, and talents). uniformly fall into the ſame abſurdity of 


declaiming to juries upon 8 totally irrelevant, when no ſuch 
inconſiſtency is found to disfigure the profeſhonal conduct of the 
ſame men in other caſes. . Vet I may appeal to your Lordſhip's 


recollection, without having recourſe to the ſtate trials, whether 


upon every proſecution for a ſeditious libel within living memory, 
the attorney general has not uniformly ſtated ſuch writings at 
length to the jury, pointed out their ſeditious tendency which 
rendered them criminal; and exerted all his powers to convince 
them of their illegality, as the very point on which their verdi& 


for the crown was to be founded. 


On the trial of Mr. Horne, for publiſhing an advertiſement in 


favour of the widows of thoſe American ſubjects who had been 


mirdered by the king's troops at Lexington; did the preſent 
chancellor, then Attorney General, content himſelf with ſaying 
that he had proved the publication, and that the criminal quality 
of the paper which raiſed the legal inference, of guilt againſt the 

defendant, was matter for the court? no, my Lord, he went at 

great length into its dangerous and pernicious tendency, and ap- 
plied himſelf with {kill and ability to the ugderſtandings and the 


conſciences of the jurors. This inſtance is in itſelf decifive of 


his opinion: that great. magiſtrate could not have acted thus upon 
the principle contended for to day: he never was an idle de- 
claimer ; cloſe and maſculine argument is the characteriſtic of his 


The 


E 
The character and talents of the late Lord Chief Juſtice De 
Grey, no leſs intitle me to infer his opinion from his uniform 
conduct, RE: | 5 


In all ſuch proſecutions while he was in office, he held the 
ſame language to juries, and particularly in the caſe of the King 
againſt Woodfall, (.o uſe the expreſſion of a celebrated writer on 
the occaſion ), he tortured his faculties for more than two hours, 
to convince them that Junius's letter was a libel. „ 


The opinions of another crown lawyer, who has ſince paſſed 
through the higheſt offices of the law, and filled them with 
the higheſt reputation, I ant not driven to collect alone from 


his language as an Attorney General ; becauſe he carried them 


with him to the ſeat of juſtice. Yet one caſe is too remarkable 
to be omitted. N | . 


Lord Camden 1338 Doctor Shebbeare, told the jury 
that he did not deſire their verdict upon any other principle, than 
their ſolemn conviction of the truth of the information, which 
charged the defendant with a wicked deſign, to alienate the 

hearts of the ſubjects of this country from their king upon the 
throne. 155 „ | 1 


/ 


To eompleat the account: My learned friend Mr, Bearcroft, 
(though laſt not leaſt in favour) upon this very occaſion, ſpoke 
above an hour to the jury at Shrewſbury, to convince them of 
the libellous tendency of the dialogue, which ſoon afterwards 
® the learned judge dellred them wholly to diſmiſs from their con- 

ſideration, as matter with which they had no concern. The real 
fact is, that the doctrine is too abſurd to be acted upon; too 
diſtorted in principle, to admit of conſiſtency in practice: it is 
contraband in law, and can only be ſmuggled by thoſe who in- 
troduce it: it requires great talents and great addreſs to hide its 
deformity: in . e. hands it becomes contemptible. | 

Having ſupported the rights of juries, by the uniform practice 
of crown lawyers, let us now examine the queſtion of authority, 
and ſee how this court itſelf and its judges have ated upon trials 
for libels in former times; for according to Lord Raymond in 

Franklin's caſe (as cited by Mr. Juſtice Buller, at Shrewſbury,) 
the principle I am ſupporting, had it ſeems been only broached 


about the year 1731, by ſome men of party ſpirity, and then too 
for the very firſt time. | 


My Lord, ſuch an obſervation in the mouth of Lord Ray- 
mond, proves how dangerous it is to take up as a doctrine every 
thing {lung out at ns prizs 5 above all upon ſubjects which en- 
ON I 3 gage 


the paſſions and intereſts of government. Becauſe the 

moſt ſolemn and important trials with which hiſtory makes us 

acquainted; diſcuſſed too at the bar of this court; and when 

filled with judges the moſt devoted to the crown, give the moſt 

; decifive contradiction to ſuch an unfounded and unguarded affer- 
We tion. ; 


In the famous caſe of the ſeven biſhops, the queſtion of libel 

or no [bel was held unanimouſly by the court of King's Bench 
trying the cauſe at the bar, to be matter for the conſideration 
and determination of the jury; and the biſhops? petition to the 

King, which was the ſubje& of the information, was accord- 
ingly delivered to them, when they withdrew to conſider of their 
verdict. „ | 


1 Thinking this caſe deciſive, I cited it at the trial, and the 
38 aanſwer it received from Mr. Bearcroft was, that it had no rela- 
1 tion to the point in diſpute between us, for that the biſhops were 
1 acquitted not upon the queſtion of libel, but becauſe the delivery 
1 of the petition to the king was held to be no publication. 


I was not a little ſurpriſed at this ſtate of it, but my turn of 
NN was then paſt; fortunately to day it is my privilege to 
peak laſt, and I have now lying before me the fifth volume of 
the ſtate trials, where the caſe of the biſhops is printed, and 
where it appears that the publication was expreſsly proved; that 
nothing turned upon it in the judgment of the court; and that 
the charge wes: wholly upon the queſtion of libel, which was 
expreſsly left to the jury by every one of the judges. Lord 
Chief Juſtice Wright, in ſumming up the evidence, told them, 
that a queſtion had at fir{t ariſen about the publication, it being 
inſiſted on that the delivery of the petition to the king had not 
' been proved ; that the court was of the ſame opinion, and that 
he was juſt going to have directed them to find the biſhops not 
guilty, when in came my Lord Preſident (ſuch fort of witneſſes _ 
were no doubt always at hand when wanted) who proved the mM 
delivery to his Majeſty. Therefore, continued the chief juſtice, | 
if you believe it was the ſame petition, it is a publication ſuffi- 
cient, and we muſt therefore come to enquire whether it be a 


libel. 


1 He then gave his reaſons for thinking it within the caſe, de 
1 lilellis ſamgſis, and concluded, by ſaying to the jury, * In ſhort, 
1 «I mult give you my opinion: ls take it to be a libel; if my 


= * brothers have any thing to ſay to it, I ſuppoſe they will deliver 
„their opinion.” What opinion? not that the jury had no 
juriſdiction to judge of the matter, but an opinion for the expreſs 
Ep: e purpoſe 


E 1 


purpoſe of enabling them to give that judgment which the law 


required at their hands. 


Mr Juſtice Holloway then followed the chief juſtice, and ſo 
pointedly was the queſtion of libel or no libel, and not the publt- 
cation, the only matter-which remained in doubt, and which the 
jury with the aſſiſtance of the court were to decide upon; that 
when the learned judge went into the facts which had been in 
evidence, the chief juſtice ſaid to him, © Look you by the way, 
&* brother, I did not aſk you to ſum up the evidence, but odly 
e to deliver your opinion to the jury, whether it be a libel ot 
4 no.” The chief juſtice's remark, though it proves my poſi- 
tion, was however very unneceſſary ; for but a moment ble, 


Mr. Juſtice Holloway had declared he did not think it was a 


libel, but addreſſing himſelf to the jury, had faid, © it ig left to 


you, gentlemen.“ 


Mr. Juſtice Powell who likewiſe gave his opinion that it was 
no libel, ſaid to the jury, But the matter of it is before you, and 
, leave the iſſue of it to God and your own conſciences : And 
ſo little was it in the idea of any one of the court, that the jury 
ought to found their verdict ſolely upon the evidence of the pub- 
lication, without attending to the criminality or innocence of the 
petition ; that the chief juſtice himſelf conſented, on their with- 


drawing from the bar, that they ſhould carry with them all the 
materials for coming to a judgment as comprehenfive as the 
charge; and indeed expreſsly directed that the information, the 
libel, the declarations under the great ſeal, and even the ſtatute- 


book, ſhould be delivered to them. 


The happy iſſue of this memorable trial, in the acquittal of 
the biſhops by the jury, exerciſing juriſdiction over the whole 
charge, Freely adinitted to them as legal even by King James's 
_ Judges, is admitted by two of the gentlemen to have prepared 


and forwarded the glorious æra of the revolution. Mr. Bower, 


in particular, ſpoke with _ enthuſiaſm concerning this 
verdict, chuſing (for reaſons fa 

a ſpecial miracle wrought for the ſafety of the nation, rather than 
to the right lodged in the jury to lave it by its laws and conſti- 
tution, 3355 f 


My learned friend finding his argument like nothing upon the 


earth, was obliged to aſcend into heaven to fupport it: having 


admitted that the jury nat only acted like juſt men towards the 
biſhops, but as patriot citizens towards their country, and not 
being able without the ſurrender of his whole argument, to 


allow either their public ſpirit, or their private juſtice to have 


deen conſonant to the laws, he is driven to make them inſtru- 
12 | ments 


fficiently obvious) to aſcribe it to 
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ments of divine Providence to bring good out of evil, and holds 
them up as men infpired by God to perjure themſelves in the 
adminiſtration of juſtice, in order by-the-by to defeat the effects 
of that wretched ſyſtem of judicature which he is defending to- 
day as the conſtitution of England. For if the king's judges 
could have decided the petition to be a libel, the Stuarts might 
yet have been on the throne. k : 


My Lord, this is the argument of a prieſt, not of a lawyer ; 
and even if faith and not Jaw were to govern the queſtion, I 


ſhould be as far from ſubſcribing to it as a religious opinion. 


No man believes more firmly than I do, that God governs the 
whole univerſe by the gracious diſpenſation of his providence, 
and that all the nations of the earth riſe and fall at his command: 
but then this wonderful ſyſtem is carried on by the natural 
(though to us the often hidden) relation between effects and 
cauſes, which wiſdom adjuſted from the beginning, and which 
fore-knowledge at the ſame time rendered ſufficient, without diſ- 


| turbing either the laws of nature or of civil ſociety. _ 


The proſperity and greatneſs of empires ever depended, and 


ever muſt depend upon the uſe their inhabitants make of their 


reaſon in deviſing wiſe Jaws, and the fpirit and virtue with which 
they watch over their juſt execution; and it is impious to ſup- 
7 4 that men who have made no proviſion for their own happi- 
neſs or ſecurity in their attention to their government, are to be 


faved by the interpoſition of heaven in turning the hearts of their 
tyrants to protect them. ET TN 


But if every caſe in which judges have left the queſtion of 
libel to juries in oppoſition to law, is to be conſidered as a mira- 


cle, England may vie with Paleſtine ; and Lord Chief Juſtice 


Holt ſteps next into view as an apoſtle : for that great judge, in 
Tutchin's caſe, left the queſtion of libel to the jury in the moſt 
unambiguous terms : After ſumming up the evidence of writing 


and publiſhing, he ſaid to them as follows, 


% You have now heard the evidence, and you are to conſider 


whether Mr. Tutchin be guilty. They ſay they are innocent 


„ papers, and no libels ; and they ſay nothing is a libel but what 
reflects upon ſome particular perſon. But this is a very ſtrange 
«« doctrine, to ſay, it is not a libel reflecting on the government, 
e endeavouring to poſſeſs the people that the government; is mal- 


e adminiſtered by corrupt perſons, that are employed in ſuch or 
« ſuch ſtations either in the navy or army. Fs 


10 To 


11 J 


« To ſay that corrupt officers are appointed to adminiſter af- 
&« fairs, is certainly a reflection on the government. If people 


“ ſhould not be called to account for poſſeſſing the people with 


« an ill opinion of the government, no government can ſubſiſt. 
% For it is very pocelliry for all governments that the people 
* ſhould have a good opinion of it: and nothing can be worſe 
to any government, than to endeavour to procure animoſities, 


« as to the management of it: this has been always looked * 


© on as a crime, and no government can be ſafe without it 
“ puniſhed.” . 1 


Having made theſe obſervations, did the chief juſtice tell the 
jury that whether the publication in queſtion fell within that 
1 ſo as to be a libel on government, was a matter of 
law for the court, with which they had no concern ?—Quite 
the contrary : he conſidered the ſoditious rendency of the paper 


as a queſtion for their ſole determination, ſaying to them, 


« Now you are to conſider, whether theſe words I have read 
&* to you, do not tend to beget an ill opinion of the adminiſtra- 
6 tion of the government. To tell us, that thoſe that are em- 


& ployed know nothing of the matter, and thoſe that do know 

* are not employed. Men are not adapted to offices, but of- 
e fices to men, out of a particular regard to their intereſt, and 

not to their fitneſs for the places; this is the purport of theſe 


. ©: pagers.” 


In citing the words of judges in judicature I have a right to 
ſuppoſe their diſcourſe to be pertinent and relevant, and that 
when they ſtate the defendant's anſwer ro thej charge, and 
make remarks-on it, they mean that the jury ſhould exerciſe a 
judgment under their direction: this is the practice we muſt 


certainly impute to Lord Holt, if we do him the juſtice to ſup- 


poſe that he meant ro convey the ſentiments which he expreſſed. 
So that when we came to ſum up this caſe, I do not find myſelf 


ſo far behind the learned gentleman even in point of expreſs au- 
{ny and the analogies of law which 


thority; putting all rea 
unite to ſupport me, wholly out of the queſtion. g 
There is court of king's bench againſt court of king's bench; 
Chief Juſtice Wright againſt Chief juſtice Lee; and Lord Holt 
againſt Lord Raymond : as to living authorities it would be in- 
vidious to claſs them, but it is a point on which I am fatisfied 


myſelf, and on which the world will be fatisfied likewiſe if 


ever it comes to be a queſtion. 


. 


But even if I ſhould be miſtaken in that particular, I cannot 


conſent implicitly to receive any doctrine as the law of England, 
= | though 
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though pronounced to be ſuch by magiſtrates the moſt reſpecta- 
dle, if T find it to be in direct violation of the very firſt princi- 
ples of Engliſh judicature. The great juriſdictions of the coun- 
try are unalterable but by Parliament, and until they are changed 
by that authority, they- ought to remain ſacred ; the judges 
have no power over them. What parliamentary abridgment has 
been made upon the rights of juries ſince the trial of the biſhops, 

or ſince Tutchin's caſe, when they were fully recognized by this 
court? None. Lord Raymond and Lord Chief Juſtice Lee 
' ought therefore to have looked there to their predeceſſors for the 

law, inſtead of ſetting up a new one for their ſucceſſors. 


But ſuppoſing the court ſhould deny the legality of all theſe 
propoſitions, or admitting their legality ſhould reſiſt the conclu- 
Fa I have drawn from them; then J have recourſe to my laſt 
propoſition, in which I am ſupported even by all thoſe authori- 
ties on which the learned judge relies for the doctrines con- 
tained in his charge; to wit, | | 

«© That in all cafes where the miſchievous intention (which 
“ is agreed to be the effence of the crime) cannot be collected 
by ſimple inference from the fact charged, becauſe the defend- 

ant goes into evidence to rebut ſuch inference, the intention 
becomes then a pure unmixed queſtion of fact, for the conſi- 
„ deration of the jury.“ | es 


I faid the authorities of the King againſt Woodfall and Almon 
were with me. In the firſt, which is reported in 5th Burrow, 
your Lordſhip expreſſed yourſelf thus: Where an act in irſelf 

indifferent, becomes criminal, when done with a particular 
intent, there the intent muſt be proved and found. But 
where the act is itſelf unlawful (as in the caſe of a libel) the 
proof of juſtification or excuſe, lies on the defendant ; and in 
Failure thereof, the law implies a criminal intent.” Moſt lumi- 
nouſly expreſſed to convey this ſentiment, viz. that when a man 
publiſhes a libcl, and has nothing to ſay for himſelf, no expla- 
nation or exculpation, a criminal intention need not be proved: 
I ſreely admit that it need not; it is an inference of common 
tenſe, nat of law, But the publication of a libel, does not ex- 
cluſtvely ſhew criminal intent, but is only an implication of law, 
n fulure of the defendant's proof. Your Lordſhip immediately 
afterwards in the fame for explained this further. There 
may be cafes where the publication may be juſtified or excuſed 
as lawful o innocent; FOR NO FACT WHICH IS. 
NOT CRIMINAL though the paper BE A LIBEL Can amount 
to SUCH a publication of which a defendant ought to be found 
% outſty.” But no queſtion of that kind aroſe at the trial (i. e. 
on the trial of Woodfall) Why? Yeur Lordihip immediately 
| | | explained 
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„ 
explained hy, . Becauſe the defendant called no witneſſes, ” 
expreſsly ſaying, that the publication of a libel is not in itſelf a 
erime, unleſs the intent be criminal. And that it is not merely 
in mitigation: of puniſhment, but that ſuch a publication does not 


* 


; warrant a verdict of guilty. 


In the caſe of the King againſt Almon, a magazine containing 
one of Junius's letters, was ſold ar Almon's ſhop ; there was 
proof of that ſale at the trial. Mr. Almon called no witneſſes, 
and was found guilty. To found a motion for a new trial, an af- 
fidavit was offered from Mr. Almon, that he was not privy to 
the ſale, nor knew his name was inſerted as a publiſher ; and 
that this practice of bookſellers being inſerted as publiſhers by 
their correſpondents without notice, was common in the trade. 


Your Lordſhip ſaid, . Sale of a book in a bookſellers ſhop, 


is prima facie evidence of publication by the maſter, and the 


e publication of a libel is prima facie evidence of criminal in- 


« tent: it ſtands good till anſwered by the defendant : it muſt 
* ſtand till contradicted or explained, and if not contradicted, 


% explained, or exculpated, Becomes tantamount to concluſive 


% when: the defendant calls no witneſſes.” . 


Mr. Juſtice Afton ſaid, . Prima facie evidence not anſwered 
e is ſufficient to ground a verdi& upon: if the defendant had a 
ſufficient excuſe he might have proved it at the trial: his hav- 
„ing neglected it where there was no ſurpriſe, is no ground for 
* a new one,” Mr. Juſtice Willes and Mr. Juſtice Aſnhurſt 
agreed upon thoſe expreſs principles. nat 


Theſe caſes declare the law beyond all controverſy to be, that 


publication even of a libel, is no concluſive proof of guilt, but only 
prima facie evidence of it till anſwered ;| and that if the defend- 
ant can fhew that his intention was not criminal, he compleatly 


rebuts the inference ariſing from the publication; becauſe though 


it remains true that he publiſhed, yet, according to your Lord- 
ſhip's expreſs words, it is not ſuch a publication of which a de- 
fendant ought to be found guilty. Apply Mr. Juitice Buller's 


ſumming up, to this law, and it does not require even a legal ap- 


prehenſion to diſtinguiſh the repugnancy. 


The advertiſement was proved to convince the jury of the 
Dean's motive for publiſhing ; Mr. Jones's teſtimony went ſtrong- 
ly to it, and the evidence to character, though not ſufficient in 


itſelf, was admiſſible to be thrown into the ſcale. But not only 
no part of this was left to the jury, but the whole of it was ex- 


preſsly removed from their contideration, although in he caſes of 
Woodfall and Almon, it was as expreſsly laid down to be within 


their 
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their.cognizance, and a compleat anſwer to the charge if ſatisfac- 


tory to the minds of the jurors. 


In ſupport of the, learned judge's charge, there can be there- 
fore but the two arguments, which I ſtated on moving for the 
rule: either that the defendant's evidence, namely the adver- 


tiſement; Mr. Jones's evidence in confirmation of its being bona 
Jide; and the evidence to character, to ſtrengthen that conſtruc- 


tion, were not ſufficient proof that the Dean believed the publi- 


cation meritorious; and publiſhed it in vindication of his honeſt 


intentions: or elſe, that even admitting it to eſtabliſh that fact, 
it did not amount to ſuch an exculpation as to be evidence on not 


guilty, ſo as to warrant a verdict. I ttill give the learned judge 
the choice of the alternative. ee. 5 5 5 


As to the firſt, viz. whether it ſhewed honeſt intention in point 
of fact: that was a queſtion for the jury. If the learned 


judge: had thought it was not ſufficient evidence to warrant 


_ the. jury's: believing that the Dean's motives were ſuch as he 


had declared them; I conceive he ſhould have given his opi- 


nion of it as a point of evidence, and” left it there. I can- 


not condeſcend to go further; it would be to argue a ſelf- 
evident propoſition, _ | | 


As to the. ſecond, viz. that even if the jury had believed 
from the evidence, that the Dean's intention was wholly inno- 
cent, it would not have warranted them in acquitring, and there- 


fore ſhould not have been left to them upon not guilty ; that ar- 


gument can never be ſupported. For, if the jury had declared, 
« We find that the Dean publiſhed this pamphlet, whether a 
«6 libel or not we do not find: and we find further, that be- 


“ lieving it in his conſcience to be meritorious and innocent, he, 


bana fide, publiſhed it with the prefixed advertiſement, as a 


- $6, yvindicktion of his character from the ſeditious intentions, 


and not to excite ſedition.“ It is impoſſible to ſay, without 


_ - ridicule, that on ſuch a ſpecial verdict the court could have pro- 


nounced a criminal judgment. 


Then why was the conſideration of that evidence, by which 


_ thoſe facts might have been found, withdrawn from the jury, 


after they brought in a verdict guilty of publiſhing onLY, which 
in the Nag againſt Woodtall, was only ſaid not to negative the 
criminal intention, becauſe the defendant called no witneſſes ? 
Why did the learned judge confine his enquiries to the innuen- 
dos, and finding them agreed in, dire& the epithet of guilty, 
without aſking the jury if they believed the defendant's evidence 
to rebut the criminal inference ? Some of them poſitively meant 
to negative the criminal inference, by adding the word only, and 
all would have done it, if they had thought themſelves at liberty 

- 2.400 
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to enter upon that evidence. But they were told expreſsly that 
they had nothing to do with the conſideration of that evidence, 
which, if believed, would have warranted that verdict. The 
concluſion is evident; if they had a right to conſider it, and 
their conſideration might have produced ſuch a verdict, and if 
ſuch a verdict would have been an acquittal, it muſt be a miſ- 
direction. e | | | 


% But,” ſays Mr. Bower, “ if this advertiſement prefixed to 
« the publication, by which the Dean profeſſed his intention in 
« publiſhing it ſhould have been left to the jury as evidence of 
« that intention, to found an acquittal on, even taking the di- 
« alogue to be a libel; no man could ever be convicted of pub- 
« liſhing any thing however dangerous: for he would only have 
to tack an advertiſement to it by way of preface, profeſſing 

& the excellence of its principles and the fincerity of his motives, 
and his defence would be compleat.“ EN! | 


My Lord, I never contended for any ſuch pofition. If a 
man of education, like the Dean, were to publiſh a writing fo 
palpably libellous, that no ignorance or miſapprehenſion imputa- 
ble to ſuch a perſon could prevent his diſcovering the miſchie. 
yous deſign of the author; no jury would believe ſuch an advertiſe- 
ment to be bona fide, and would therefore be bound in conſci- 
ence to reject it, as if it had no exiſtence ; the effect of ſuch 
evidence mult be to convince the jury of the defendant's purity 
of mind, and mult therefore depend upon the nature of the 
writing itſelf, and all the circumſtances attending its publica- 
tion. | | 


If upon reading the paper and conſidering the whole of the 
evidence, they have reaſon to think that the defendant did not 
believe it to be illegal, and did nor publiſh it with the ſeditious 
| purpoſe charged by the inditment ; he is not guilty upon any 
principle or authority of law, and would have been acquitted 
even in the ſtar- chamber: for it was held by that court in 
Lambe's caſe, in the eighth year of King James the Firſt, as 
reported by Lord Coke who then 1 75 in it; that every one 
who ſhould be convicted of a libel, muſt be the writer or con- 
triver, or malicious publiſhet Enoxving it to be a libel. 


This caſe of Lambe being of too high authority to be oppoſed, 
and too much in point to be paſſed over; Mr. Bower endeavours 
to avoid its force by giving it a new conſtruction of his own : 
he ſays, that not knowing a writing to be a libel, in the ſenſe of 
that caſe, means, not knowing the contents of the the thing pub- 
liſhed ; as by conveying papers ſealed ups or having a ſermon 
and a libel, and delivering one by miſtake for the other, Ian 
ſuch caſes he ſays, ignorantia fa& excuſat, becauſe the mind 
| | docs 
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does hot go with the act; /ed ignorantia legis non excuſat ; and 
therefore if the party knows the contents of the paper which he 
publiſhes, his mind goes with the a& of publication, though he 
does not find out any thing criminal, and he is bound to abide by 
the legal conſequences. „ | | 


an act, and not upon the knowledge of its quality, which would 
involve lunatics and children in all the penalties of criminal law: 
for whatever they do is attended with conſciouſneſs, though their 
underſtanding does not reach to the conſciouſneſs of offence. 


This is to make criminality depend upon the conſciouſneſs of 


The publication of a libel, not believing it to be one after 
having read it, is a much more favourable _ than publiſhing it 
unread by miſtake ;z the one, nine times in ten is a culpable neg- 
ligence which is no excuſe at all; for a man cannot throw papers 
about the world without reading them, and afterwards ſay he 
did not know their contents were criminal : but if a man reads 
a paper, and not believing it to contain any thing ſeditious, hav- 
ing collected nothing of that tendency himſelf ; publiſhes it 
among his neighbours as an innocent and uſeful work, he cannot 
be convicted as a criminal publiſher. How he is to convince the 
jury that his purpoſe was innocent, though the thing publiſhed 
be a libel, muſt depend upon circumſtances ; and theſe circum- 
ſtances he may on the authority of all the caſes antient and 
modern, lay before the jury in evidence; becauſe if he can eſ- 
tabliſh the innocence of his mind, he negatives the very giſt of 
the indictment, ***V | Ls 


66 In all crimes,” ſays Lord Hale in his pleas of the crown, 
the intention 1s the principal conſideration : it is the mind that 
makes the taking of another's goods to be tclony, or a bare 
treſpaſs only: it is impoſſible to preſcribe all the circumſtances 
evidencing a felonious intent, or the contrary ; but the ſame 
mult be left to the attentive conſideration of judge and jury; 
« wherein the beſt rule is in dubiis, rather to incline to acquit- 
„tal than conviction.“ . ge Foy 


In the ſame work he ſays, By the ſtatute of Phibp and 
% Mary, touching importation of coin, counterfeit of foreign 
«© money, it muſt to make it treaſon, be the intent to utter and 
« make payment of the ſame ; and the intent in this caſe may be 
tried and found by circumſtances of Fact, by words, letters, 
and a thouſand evidences beſides the bare doing of the fact.“ 


* 
* 


This principle is illuſtrated by frequent Joe, where the 
intention is found by the jury as a fact in a ſpecial verdict. 


It occurred not above a year ago, at Eaſt Grinſtead, on an in- 
dictment for burglary, before Mr. Juſtice Aſhhurſt, where 1 Ws 


his s 
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myſelf counſel for the priſoner. It was clear upon the evidence 
that he had broken into the houſe by force in the night, but 1 
contended that it appeared from proof, that he had broken and 
entered with an intent to reſcue his goods, which had been ſeized 
that day by the officers of exciſe ; which reſcue though a capi- 
tal felony by modern ſtatute, was but a treſpaſs, temp. Henry 
VIII. and conſequently not a burglary. 


a Mr. Juſtice Aſhhurſt ſaved this point of law, which the twelve 
i judges afterwards- determined for the priſoner ; but in order to 
create the point of law, it was neceſſary that the priſoner's inten- 
tion ſhould be aſcertained as a fact; and for this purpoſe, the 
learned judge directed the jury to tell him with what intention, 
they found that the priſoner broke and entered the houſe, which 
they did by anſwering, ** To reſcue his goods; which verdict 
was recorded. i : 450 85 25 


In the ſame manner in the caſe of the King againſt Pierce, at 
the Old Bailey, the intention was found by the jury as a fact in 
the ſpecial verdict. The priſoner having hired a horſe and af- 
terwards fold him, was indicted for | andy but the judges 
doubting whether it was more than a fraud, unleſs he originally 
| hired him intending to fell him, recommended it to the jury to find 
a ſpecia] verdict, comprehending their judgment of his intention, 
from the evidence Here the quality of the act depended on 
the intention, which intention it was held to be the excluſive 
province of the jury to determine, before the judges could give 
the act any legal denomination, 


My Lord, I am aſhamed to have cited ſo many authorities to 
eſtabliſh the firſt elements of the law, but it has been my fate 
to find them diſputed. The whole miſtake ariſes from confound- 
ing criminal with civil caſes. If a printer's ſervant, without his 
maſter's conſent or privity, inſerts a ſlanderous article againſt me 

in his newſpaper, I ought not in juſtice to indict him; and if I 

do, the jury on ſuch proof ſhould acquit him; but it is no de- 
fence to an action, for he is reſponſible to me civiliter for the da- 
mage which I have ſuſtained from the newſpaper, which is 
his property. Is there any thing new in this principle? fo 
far from it that every ſtudent knows it to be applicable to all 
other caſes; but people are reſolved from ſome fatality or other, 
to diſtort every principle of law into nonſenſe, when they come 
to apply them to printing; as if none of the rules and maxims 
which regulate all the trauſactions of ſociety had reference to it. 


If a man riſing in his ſleep, walks into a china ſhop, and 
breaks every thing about him, his being aileep is a com- 
pleat anſwer to an indictment for a treſpaſs, but he mutt an- 
{wer in an action for every thing he has broken. 


It 
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4 Tf the proprietor of che York coach, though aſleep in his 
bed at that city, has a drunken ſervant on the box at London, 


who drives over my leg and breaks it, he is reſponſible to me 


in damages for the accident; but J cannot indict him as the 
criminal author of my misfortune. What diſtinction can be 
more obvious and ſimple ? | | | 


Let us only then extend theſe principles, which were never 
diſputed in other criminal caſes, to the crime of publiſhing a li- 
bel; and let us at the ſame time allow to the jury as our fore- 
fathers did before us, the ſame juriſdiftion in that inſtance, 
which we agree in rejoicing to allow them in all others, and the 
ſyſtem of Engliſh law will be wife, harmonious, and com- 
pleat. Cs | WS 


My Lord, I bave now finiſhed my argument, having anſwered 
the ſeveral objections to my five original propoſitions, and eſta- 


bliſhed them by all the principles and authorities which appear 


to me to apply, or to be neceſſary for their ſupport. In this 
proceſs I have been unavoidably led into a length not more in- 
convenient to the court than to myſelf, and have been obliged to 
queſtion ſeveral judgments which had been before queſtioned and 
confirmed. 5 e 


They however who may be diſpoſed to cenſure me for the 
zeal which has animated me in this cauſe, will at leaſt, J hope, 
have the candour to give me credit for the ſincerity of my inten- 
tions: it is ſurely not my intereſt to ſtir oppoſition to the deci- 
ded authorities of the court in which I practiſe ; with a ſeat 
here within the bar, at my time of life, and looking no farther 
than myſelf, I ſhould have been contented with the law as I 
found it, and have conſidered how little might be ſaid with de- 
cency, rather than how much ; but feeling as I have ever done 
upon the ſubject, it was impoſhble I ſhould act otherwiſe, It 
was the firſt command and council to my youth, always to do 
what my conſcience told me to be my duty, and to leave the 


_ conſequences to God. I ſhall carry with me the memory, and 


I hope, the practice of this parental leſſon to the grave: I have 
hitherto ſollowed it, and have no reaſon to complain that the ad- 
herence to it has been even a temporal ſacrifice ; I have found it, 
on the contrary, the road to proſperity and wealth, and ſhall 
point it out as ſuch to my children. It is impoſhble in this 
country to hurt an heneft man; but even if it were, I ſhould 
luitle deſerve that title, if I could upon any principle have con- 
ſented to tamper or temporiſe with a queſtion which involves in 
its determination and its conſequences, the liberty of the pie s 3 
and in that liberty, the very exiſtence of every part of the 
public freedom. | 


